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GAY UNION CORPORATION, INC., APPELLANT, 

versus 

HENRY A. WALLACE, SECRETARY OF 
AGRICULTURE, 

and 

No, 7403 

CANAL BANK & TRUST COMPANY, IN 
LIQUIDATION, APPELLANT, 
versus 

HENRY A. WALLACE, SECRETARY OF 
AGRICULTURE. 


APPEALS FROM SECRETARY OF AGRICULTURE. 


ORIGINAL BRIEF ON BEHALF OF GAY UNION 
CORPORATION, INC., AND CANAL BANK & 
TRUST COMPANY, IN LIQUIDATION, 
APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal by Gay Union Corporation, Inc., 
and Canal Bank & Trust Company, in Liquidation, from a 
decision of the Secretary of Agriculture (R. 206-219, Ap¬ 
pendix, pages iii-xv) making allotments to processors of 
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sugarcane under the Sugar Act of 1937 (Sept. 1 , 1937 , c. 
S0S; 50 Stat. 903-916; 7 U. S. C. 1100-1183). 

Section 205 (b) and (c) of the Sugar Act of 1937 
provides that an appeal may be taken to the United States 
Court of Appeals for the District of Columbia. 

Appellants have filed notices of appeal within the 
time limit and as provided by the Act. (R. 1, 4). 

Since the filing of the appeal, Waverley Sugar Man¬ 
ufacturing Co., Ltd., has dismissed its appeal and there¬ 
fore Gay Union Corporation, Inc., and Canal Bank & Trust 
Company, in Liquidation, are the only appellants before 
the Court. The appeals of Gay Union Corporation, Inc., 
and Canal Bank & Trust Company, in Liquidation, were 
consolidated by order of this Court on June 19, 1939 (R. 
219, 220). 


STATEMENT OF THE CASE. 

The Secretary of Agriculture, pursuant to the au¬ 
thority contained in Section 205 (a) of the Sugar Act of 
1937 (50 Stat. 906; 7 U. S. C. 1115), found that the allot¬ 
ment of the 1939 sugar quota for the Mainland Cane Sugar 
Area was necessary to prevent disorderly marketing of 
such sugar, and to afford all interested persons an equitable 
opportunity to market such sugar in the continental United 
States, and gave notice that a public hearing would be held 
at Atlanta, Georgia, on February 7, 1939, to receive evi¬ 
dence to enable him to make a fair, efficient, and equitable 
distribution of the 1939 sugar quota for the mainland cane 
sugar area among persons who market such sugar in the 
continental United States. (R. 24). On January 28,1939, 
the Secretary of Agriculture issued an amendment to the 
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notice of hearing, changing the place of the hearing to 
Mobile, Alabama, and the date to February 8, 1939 (R. 
207). 

The hearing was held at Mobile, Alabama, on Feb¬ 
ruary 8th and February 9th, 1939. (R. 15-159). Subse¬ 
quent to the hearing, “proposed findings of fact, conclusions 
and order with reference to the allotment of the 1939 sugar 
quota for the mainland area” were issued (R. 210-215), 
which proposed findings made no allotment to the Long¬ 
view Sugar House owned by Canal Bank & Trust Com¬ 
pany, in Liquidation, or to the Union Sugar Factory, owned 
by Gay Union Corporation, Inc. Both Canal Bank & Trust 
Company, in Liquidation, and Gay Union Corporation, Inc., 
filed with Honorable Henry A. Wallace, Secretary of Agri¬ 
culture, objections to the findings of fact, conclusions and 
order of Robert H. Shields and John C. Bagwell, presiding 
officers of the hearing held at Mobile, Alabama, on Feb¬ 
ruary 8th and February 9th, 1939, with reference to the 
allotment of the 1939 sugar quota for the mainland cane 
sugar area. (R. 185, 189). Subsequent thereto and on 
April 28,1939, the Secretary of Agriculture issued his final 
decision and order, allotting the 1939 sugar quota for the 
mainland cane sugar area (R. 206-219, Appendix, pages 
iii-xv). 

Appellants, Canal Bank & Trust Company, in Liqui¬ 
dation, as the owner of Longview Sugar House, and Gay 
Union Corporation, Inc., as owner of Union Sugar Fac¬ 
tory, received no allotments in the final order of the Sec¬ 
retary of Agriculture, dated April 28, 1939 (R. 216-219). 

Subsequent to the final order of the Secretary of 
Agriculture of April 28, 1939, and pursuant to the author¬ 
ity contained in Section 205 (b and c) of the Sugar Act 
of 1937, Canal Bank & Trust Company, in Liquidation, 
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and Gay Union Corporation, Inc., filed an appeal to this 
Honorable Court from said decision and order of the Sec¬ 
retary of Agriculture allotting the 1939 sugar quota for 
the mainland cane sugar area. 

The factual and historical basis of the appeal of 
Canal Bank & Trust Company, in Liquidation, and Gay 
Union Corporation, Inc., are substantially the same, but 
each will be set forth separately. 

CANAL BANK & TRUST COMPANY, IN LIQUIDATION. 

Canal Bank & Trust Company, in Liquidation, is the 
owner of a sugar factory known as the Longview Factory 
located in the Parish of St. James, State of Louisiana. The 
sugar factory has not been operated since 1929, but has 
been maintained intact and in repair, and can be placed 
in operation on short notice. The factory with its present 
milling equipment has a rated daily (twenty-four hour) 
capacity of approximately 600 tons of sugarcane, but the 
remainder of the processing equipment (other than mill 
and crusher) has a capacity to handle 750 tons of sugar¬ 
cane per twenty-four hour day. The factory is equipped 
to manufacture raw and plantation granulated sugar and 
high grade molasses (R. 167-168). 

In 1937, Canal Bank & Trust Company, in Liquida¬ 
tion, received an offer to purchase the Longview Sugar Fac¬ 
tory, provided satisfactory assurance could be had that an 
allotment would be made to the factory, in the event that 
the allotment provision of the 1937 Sugar Act was exer¬ 
cised by the Secretary of Agriculture. Following this offer, 
counsel for Canal Bank & Trust Company, in Liquidation, 
addressed a communication to the Secretary of Agriculture, 
advising him of the offer, and requesting the assurance of 
an allotment, but received a reply stating that it was im- 
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possible at that time to give any assurance to interested 
parties that they would be given a marketing allotment. 
(R. 173-176). 

At the hearing called by the Secretary of Agricul¬ 
ture at Mobile, Alabama on February 8th, 1939, Mr. R. K. 
Mulnix appeared representing the Canal Bank & Trust 
Company, in Liquidation (R. 148) and filed an affidavit 
and brief on behalf of the Canal Bank & Trust Company, 
in Liquidation (R. 148, 149, 167-172). 

Under “the proposed Findings of Fact, Conclusions 
and Order” of Robert H. Shields and John C. Bagwell, pre¬ 
siding officers of the hearing held at Mobile, Alabama on 
February 8th, 1939, and February 9th, 1939, with refer¬ 
ence to the allotment of the 1939 sugar quota for the main¬ 
land cane sugar area, no marketing allotment was given 
to the Canal Bank & Trust Company in Liquidation as the 
owner of Longview Sugar House. The Canal Bank & 
Trust Co. in Liquidation filed objections to these Findings 
of Fact, Conclusions and Order (R. 189-193). 

The final decision and order of the Secretary of 
Agriculture, allotting the 1939 sugar quota for the main¬ 
land cane sugar area, was issued on April 28, 1939, and 
likewise provided for no marketing allotment to the Canal 
Bank & Trust Company in Liquidation as the owner of 
Longview Sugar House (R. 216-219). Thereafter, the 
Canal Bank & Trust Company in Liquidation filed a notice 
of appeal to this Honorable Court (R. 4). 

GAY UNION CORPORATION, INC. 

Gay Union Corporation, Inc. is the owner of a sugar 
factory known as “Union Sugar Factory” located in the 
Parish of Iberville, State of Louisiana. 
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The Union Sugar Factory has not been operated 
since 1928, but has been maintained intact during the shut¬ 
down period and its machinery and equipment were care¬ 
fully “laid-by” at the time of closing and can be placed in 
operation on short notice. 

The factory has a rated daily capacity of 800 tons 
of sugarcane and is fully equipped to manufacture raw and 
plantation granulated sugars and high-grade molasses. 
(Addition to Record, p. 2). 

At the hearing called by the Secretary of Agricul¬ 
ture at Mobile, Alabama, on February 8, 1939, Mr. R. K. 
Mulnix offered to make an appearance and testify on be¬ 
half of Gay Union Corporation, Inc., but because he had 
no evidence of his authority to appear for Gay Union Cor¬ 
poration, Inc., he was not permitted by the presiding of¬ 
ficers to appear or testify on behalf of that corporation. 
Mr. Mulnix offered to submit an affidavit on behalf of the 
corporation, but did not have the affidavit for filing at 
that time, but an affidavit was filed along with the brief 
which was filed on behalf of Gay Union Corporation, Inc. 
within the period specified by the presiding officers for the 
filing of briefs. (R. 236,176, Addition to Record, pp. 2, 3). 

Under the “proposed Findings of Fact, Conclusions 
and Order” of Robert H. Shields and John C. Bagwell, Pre¬ 
siding Officers of the hearing held at Mobile, Alabama, on 
February 8,1939, and February 9, 1939, with reference to 
the allotment of the 1939 sugar quota for the Mainland 
Cane Sugar Area, no marketing allotment was given to 
Gay Union Corporation, Inc. as the owner of Union Sugar 
Factory. Gay Union Corporation, Inc. filed objections to 
these proposed Findings of Fact, Conclusions and Order, to 



7 


which objections copies of the affidavit and brief, filed 
by Gay Union Corporation, Inc. with the Secretary of Agri¬ 
culture, were attached. (R. 185-189). 

The final decision and order of the Secretary of 
Agriculture allotting the 1939 sugar quota for the Main¬ 
land Cane Sugar Area was issued on April 28, 1939, and 
failed to provide a marketing allotment to Gay Union Cor¬ 
poration, Inc. as the owner of Union Sugar Factory (R. 
216-219). Thereafter, Gay Union Corporation, Inc. filed 
a notice of appeal to this Honorable Court (R. 1-4). 


STATUTES, REGULATIONS AND ORDERS 

INVOLVED. 

This case involves the construction and application 
of Section 205 (a), (b) and (c) of the Sugar Act of 1937 
(Act of Sept 1 , 1937 , c. 898; 50 Stat. 906; 7 U. S. C. 1115) 
reading as follows: 

SEC. 205 (a) Whenever the Secretary 
finds that the allotment of any quota, or proration 
thereof, established for any area pursuant to the 
provisions of this Act, is necessary to assure an or¬ 
derly and adequate flow of sugar or liquid sugar in 
the channels of interstate or foreign commerce, or 
to prevent disorderly marketing or importation of 
sugar or liquid sugar, or to maintain a continuous 
and stable supply of sugar or liquid sugar, or to 
afford all interested persons an equitable oppor¬ 
tunity to market sugar or liquid sugar within any 
area’s quota, after such hearing and upon such no¬ 
tice as he may by regulations prescribe, he shall 
make allotments of such quota or proration thereof 
by allotting to persons who market or import sugar 
or liquid sugar, for such periods as he may desig- 
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nate, the quantities of sugar or liquid sugar which 
each such person may market in continental United 
States, the Territory of Hawaii, or Puerto Rico, or 
may import or bring into continental United States, 
for consumption therein. Allotments shall be made 
in such manner and in such amounts as to provide 
a fair, efficient, and equitable distribution or such 
quota or proration thereof, by taking into considera¬ 
tion the processings of sugar or liquid sugar from 
sugar beets or sugarcane to which proportionate 
shares, determined pursuant to the provisions of 
subsection (b) of section 302, pertained; the past 
marketings or importations of each such person; 
or the ability of such person to market or import 
that portion of such quota or proration thereof 
allotted to him. The Secretary may also, upon such 
hearing and notice as he may by regulations pre¬ 
scribe, revise or amend any such allotment upon the 
same basis as the initial allotment was made. 

(b) An appeal may be taken, in the man¬ 
ner hereinafter provided, from any decision making 
such allotments, or revision thereof, to the United 
States Court of Appeals for the District of Columbia 
in any of the following cases: 

(1) By an applicant for an allotment 
whose application shall have been denied. 

(2) By any person aggrieved by reason 
of any decision of the Secretary granting or re¬ 
vising any allotment made to him. 

(c) Such appeal shall be taken by filing 
with said court within twenty days after the de¬ 
cision complained of is effective, notice in writing 
of said appeal and a statement of the reasons 
therefor, together with proof of service of a true 
copy of said notice and statement upon the Secre¬ 
tary. Unless a later date is specified by the 
Secretary as part of his decision, the decision com¬ 
plained of shall be considered to be effective as of 
the date on which public announcement of the de- 
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cision is made at the office of the Secretary in the 
city of Washington. The Secretary shall thereupon, 
and in any event not later than ten days from the 
date of such service upon him, mail or otherwise 
deliver a copy of said notice of appeal to each per¬ 
son shown by the records of the Secretary to be 
interested in such appeal and to have a right to 
intervene therein under the provisions of this sec¬ 
tion, and shall at all times thereafter permit any 
such person to inspect and make copies of appel¬ 
lant’s reasons for said appeal at the office of the 
Secretary in the city of Washington. Within 
thirty days after the filing of said appeal the 
Secretary shall file with the court the originals or 
certified copies of all papers and evidence pre¬ 
sented to him upon the hearing involved and also a 
like copy of his decision thereon and shall within 
thirty days thereafter file a full statement in 
writing of the facts and grounds for his decision as 
found and given by him and a list of all interested 
persons to whom he has mailed or otherwise de¬ 
livered a copy of said notice of appeal. 

The decision and order of the Secretary of Agri¬ 
culture, allotting the 1939 sugar quota for the mainland 
cane sugar area from which this Appeal is taken, will be 
found at pages 206 to 219 of the Record and is also printed 
in full at pages iii to xv of the Appendix to this Brief. 

The following Puerto Rico Sugar Orders of the 
United States Department of Agriculture are printed in 
full in the Appendix to this Brief: 

Puerto Rico Sugar Order No. 10, issued April 19, 

1938—Appendix, pp. xvii-xxv. 

Pureto Rico Sugar Order No. 11, issued June 1, 

1938— Appendix, pp. xxvii-xxxvi. 

Puerto Rico Sugar Order No. 13, issued January 5, 

1939— Appendix, pp. xxxini-xlvi. 
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STATEMENT OF POINTS. 

The Secretary of Agriculture in making allotments 
of the 1939 sugar quota for the mainland cane sugar area, 
under the provisions of the Sugar Act of 1937 (Act of 
Sept 1 , 1937, c. 898; 50 Stat. 903-916; 7 U. S. C. 1100- 
1183), erred in failing to grant allotments to appellants: 

(1) Because under the clear and unambiguous 
terms of the statute, appellants were entitled to receive 
allotments based on their past marketings prior to the 
years 1935 to 1938, and based on their ability to market. 

(2) Because by failing to consider appellants’ 
past marketings prior to the years 1935 to 1938, and by 
failing to consider appellants’ ability to market, the Secre¬ 
tary of Agriculture adopted a construction of the Sugar 
Act of 1937 which is unconstitutional, in that it deprives 
appellants of the right to operate their mills and reduces 
the value of their mills to that of junk, all in contraven¬ 
tion of the Fifth Amendment of the Constitution of the 
United States; the construction of the Sugar Act of 1937 
adopted by the Secretary of Agriculture is also unconstitu¬ 
tional, in that the Act as applied by him, sets up no 
standards binding on the Secretary of Agriculture. 

(3) Because the construction of the Sugar Act of 
1937 adopted by the Secretary of Agriculture creates a 
monopoly, in that it gives the sole right to operate sugar 
mills to those factories which have operated during the 
past four years, and prevents new mills, and mills which 
have temporarily discontinued operating during the past 
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four years, from competing with the mills which have been 
. operating during the past four years. 

(4) Because under the construction of the Sugar 
Act of 1937 adopted by the Secretary of Agriculture in 
making allotments in Puerto Rico, the ability to market 
of Puerto Rico factories was taken into consideration, and 
every sugar mill in Puerto Rico was thus given an oppor¬ 
tunity to participate in the allotment of the quota, while 
appellants were denied an allotment because the Secretary 
of Agriculture refused to consider ability to market in 
allotting the quota for the mainland cane sugar area. 

SUMMARY OF ARGUMENT. 

The decision and order of the Secretary of Agri¬ 
culture in allotting the 1939 sugar quota for the mainland 
cane sugar area is in error, and the Secretary of Agri¬ 
culture should be ordered to amend said decision and order, 
and to grant an allotment to appellants for the following 
reasons, to-wit: 

I. 

Because under the clear and unambiguous terms of 
the statute, appellants were entitled to receive allotments 
based on their past marketings, prior to the years 1935 to 
1938, and based on their ability to market. 

II. 

Because the interpretation adopted by the Secretary 
of Agriculture renders the Sugar Act of 1937 unconstitu¬ 
tional in that it deprives appellants of the right to operate 
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their mills, and thus reduces the value of their mills to 
that of junk, all in contravention of the Fifth Amendment • 
of the Constitution of the United States; and because the 
interpretation of the Sugar Act of 1937 adopted by the 
Secretary of Agriculture amounts to an unconstitutional 
delegation of power by the Congress. 

III. 

Because under the construction adopted by the 
Secretary of Agriculture, the Sugar Act of 1937 creates a 
monopoly in that it gives the sole right to operate sugar 
mills to those factories which have operated during the 
past four years, and prevents new mills, and mills which 
have temporarily discontinued operations, from competing 
with mills which have been in operation during the past 
four years. 

IV. 

Because the construction of the Sugar Act of 1937, 
adopted by the Secretary of Agriculture, in making allot¬ 
ments to Puerto Rico sugar factories, took into considera¬ 
tion ability to market and thus gave to every sugar mill 
in Puerto Rico an opportunity to participate in the allot¬ 
ment of the quota, while the Secretary of Agriculture re¬ 
fused to consider ability to market in allotting the quota 
for the mainland cane sugar area, and thus denied to ap¬ 
pellants an opportunity to participate in the quota. 
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ARGUMENT. 

I. 

The Secretary of Agriculture Erred in Refusing to 
Grant Allotments to Appellants, Because Under the 
Plain Provisions of the Statute (Sugar Act of 1937, 
Sept. 1, 1937, C. 898; 50 Stat. 903; 7 U. S. C. 1100- 
1183) Appellants Were Clearly Entitled to Quotas 
Based on Their Past Marketings Prior to the Years 
1935, 1936, 1937 and 1938, and Based on Their 
“Ability to Market.” 

In authorizing the Secretary of Agriculture to fix 
marketing allotments, the Act stipulates that the allot¬ 
ments shall be made in such a manner and in such amounts 
as to provide a fair, efficient and equitable distribution 
of the quota, by taking into consideration the following 
factors: 

(1) Processing of sugar from sugarcane to which 
proportionate shares, determined pursuant to Section 302 
(b) of the Act, pertain. 

(2) The past marketing or importation of each 
processor. 

(3) The ability of such persons to market or im¬ 
port that portion of such quota or proration thereof allotted 
to him. (Sect. 205 (a) Sugar Act of 1937, 7 U.S.C. 1115 , 
50 Stat. 906). 

It is therefore obvious that the Congress never in¬ 
tended that the Secretary of Agriculture should make allot¬ 
ments under the Act of 1937 in an arbitrary or inequitable 
manner, but that on the contrary, the Congress expressly 
provided in the Act that the Secretary of Agriculture was 
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to use the three standards stipulated in the statute in deter¬ 
mining allotments. But the Secretary of Agriculture, 
instead of following the course prescribed in the Act, in¬ 
stead of considering the three factors stipulated in the 
Act, decided to eliminate the third factor altogether, and 
to use the second factor only to the limited extent of con¬ 
sidering past marketings for the years 1935 to 1938. 

We quote the following from the decision and order 
of the Secretary of Agriculture, in order to show that the 
allotments were made on the basis of the first two 
standards only, and that no consideration whatsoever was 
given to the third standard provided in the Act: 

“In regard to the manner in which allotments 
should be made, the representative of the Sugar 
Division proposed that allotments be made on the 
basis of the first two standards given in the Act, 
namely, processings of sugar from sugarcane to 
which proportionate shares, determined pursuant to 
! Section 302 (b) of the Act, pertained, and past 
marketings of sugar.” (R. 208). 

This is the basis on which the allotments were finally 
made. In other words, the Secretary of Agriculture de¬ 
cided that, instead of considering the past marketings of 
each processor as directed by the Statute, he would consider 
only the marketings for the years 1935, 1936, 1937 and 
1938; and that, instead of considering “ability to market”, 
as required by the Statute, he would eliminate this factor 
entirely, and base allotments on the processings of sugar 
from proportionate shares of sugarcane, and on marketings 
for the years 1935 to 1938, without giving any weight 
whatsoever to “ability to market.” 

Neither of the appellants had any marketings for 
the years 1935, 1936, 1937 and 1938, and the elimination 
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from consideration of all marketings except those for the 
years selected by the Secretary of Agriculture, and the 
entire elimination of the third standard, to-wit “ability 
to market”, resulted in no allotment whatsoever being 
given to the appellants. 

One of the appellants, Canal Bank & Trust Com¬ 
pany, in Liquidation, showed that its factory, i. e., the 
Longview Sugar Factory, had a capacity to handle between 
600 and 750 tons of sugarcane daily, and that it had been 
operated on this basis during the years prior to 1929. (R. 
167-168). 

The record also shows that the St. Elmo Plantation, 
on which the Longview Sugar Factory is located, produced 
approximately 7500 tons of sugarcane during the crop year 
of 1938, and is capable of producing under the usual and 
customary planting and cultivating program, a total of 
15,000 tons of sugarcane; and that a canvass of the cane 
supply situation, conducted less than a year ago, by parties 
in no way connected with appellants, indicated that 45,000 
to 50,000 tons of sugarcane (including plantation grown 
cane) were available to the Longview Sugar Factory. (R. 
167-168). 

The other appellant, Gay Union Corporation, Inc., 
showed that its plant, the Union Sugar Factory, has a 
rated daily capacity of 800 tons of sugarcane, and while 
it has not operated since 1928, the plant has been main¬ 
tained intact, and is fully equipped to manufacture raw 
and plantation granulated sugars, and high grade molasses. 
(Addition to Record, p. 2). 

The record likewise shows that a survey of the cane 
supply situation made during 1938, indicated that about 
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30,000 to 35,000 tons of sugarcane were available for proc¬ 
essing at the Union Sugar Factory, without materially 
decreasing the tonnage then moving to operating factories 
in the section,—the increased number of small growers 
producing sugarcane, largely accounting for the available 
tonnage. (Addition to Record, p. 2). 

It is further shown that the processing facilities 
offered by the presently operating sugar factories, located 
within reasonable shipping distance of appellants’ prop¬ 
erties, will be taxed beyond their capacity to handle prop¬ 
erly all available sugarcane within the usual grinding 
season, without endangering the growers’ crops through 
early freeze and inclement weather; and that the granting 
of marketing allotments to appellants’ mills would act as 
a protection to the sugarcane growers in the vicinity. 
(Addition to Record, p. 2-3). 

It is therefore obvious that, if either “ability to 
market,” or past marketings prior to the years selected 
by the Secretary of Agriculture, had been considered, the 
appellants would have received a quota for the year 1939; 
and it was only by entirely disregarding one of the 
standards set up in the statute, and by limiting the con¬ 
sideration of the other standards to particular years, that 
the Secretary of Agriculture determined that the appel¬ 
lants were not entitled to any quota whatsoever. 

We submit that such a construction of the Act is 
arbitrary and unreasonable, does violence to both the letter 
and the spirit of the law, and is not justified by the slightest 
ambiguity in the language of the statute. 

It is an elementary rule of statutory construction 
that a statute should be construed and applied according 
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to its plain language, if such an interpretation does not 
lead to absurd results. 

In the case of United States, et al. v. Missouri 
Pacific R. Co., 278 U. S. 269, U9 S. Ct. 133 at 136, the Court 
said: 

“The language of that provision is so clear and its 
meaning so plain that no difficulty attends its con¬ 
struction in this case. Adherence to its terms leads 
to nothing impossible or plainly unreasonable. We 
are therefore bound by the words employed and are 
not at liberty to conjure up conditions to raise 
doubts in order that resort may be had to construc¬ 
tion. It is elementary that, where no ambiguity 
exists, there is no room for construction. 
****** 

“But where the language of an enactment is clear, 
and construction according to its terms does not 
lead to absurd or impracticable consequences, the 
words employed are to be taken as the final expres¬ 
sion of the meaning intended.” 

(See also United States v. Goldenberg, 168 U. S. 95 
at 102; 18 Sup. Ct. 3, and Bate Refrigerating Co. v. Sulz - 
berger, 157 U. S. 1; 15 Sup. Ct. 508). 

We submit that the language in the Sugar Act of 
1937 is clear and unambiguous, and that if the Secretary 
of Agriculture had adhered to its terms, the allotments 
made thereunder would have been fair and equitable as 
contemplated by the Congress and provided by the statute. 

The decision and order of the Secretary of Agri¬ 
culture was therefore in error, in that it deprived appel¬ 
lants of an allotment, by entirely disregarding the third 
standard stipulated in the Statute, and by limiting the 
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consideration of the second standard to certain particular 
years selected by the Secretary of Agriculture. 

We submit that this interpretation is arbitrary and 
unreasonable, and in violation of the clearly expressed pro¬ 
visions of the Statute. 


II. 

The Interpretation of the Sugar Act of 1937 Adopted 
by the Secretary of Agriculture Is In Error Because 
This Interpretation Renders the Statute Unconsti¬ 
tutional, in That It Deprives Appellants of Their 
Property Without Due Process of Law in Contraven¬ 
tion of the Fifth Amendment of the Constitution of 
the United States, and in That the Statute as Inter¬ 
preted by the Secretary of Agriculture Amounts to 
an Unconstitutional Delegation of Power by 

the Congress. 

The Secretary of Agriculture should have adopted 
the construction of the Sugar Act of 1937 contended for 
by appellants, because this construction renders the Stat¬ 
ute constitutional, whereas the interpretation adopted and 
applied by the Secretary of Agriculture, makes the Act un¬ 
constitutional. 

The Secretary’s interpretation and application of 
the Sugar Act of 1937 prevents appellants from operating 
their sugar mills and makes these mills absolutely worth¬ 
less. Appellants’ right to use their properties is clearly a 
property right, against the taking of which, without due 
process, appellants are guaranteed by the Fifth Amend¬ 
ment of the Constitution of the United States. 

“As has often been said in substance by the 
Supreme Court: ‘There can be so conception of 
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property aside from its control and use, and upon 
its use depends its value’. See Cleveland, etc. Ry. 

Co. v. Backus, 154 U. S. 439, 445, 14 Sup. Ct. 1122, 

38 L. Ed. 1041; Branson v. Bush, 251 U. S. 182, 

40 Sup. Ct. 113, 64 L. Ed. 215; Block v. Hirsh, 256 
U. S. 165, 41 Sup. Ct. 458; Pennsylvania Coal Co. 
v. Mahon, 260 U. S. 414, 43 Sup. Ct. 158, 67 L. Ed. 
322; Buchanan v. Warley, 245 U. S. 74, 38 Sup. Ct. 

16, 62 L. Ed. 149, L. R. A. 1918C, 210, Ann. Cas. 
1918A, 1201.” 

Ambler Realty Co. v. Village of Euclid, 
Ohio, et al., 297 Fed. 207 at 313. 

The record shows that the Canal Bank & Trust 
Company, in Liquidation had an opportunity to sell the 
Longview Sugar Factory, had they been able to receive as¬ 
surance of an allotment (R. 168), but the value of this 
property depends upon its use, and without an allotment 
it can neither be sold nor operated. 

The same is true of the Union Sugar Factory which, 
as an operating unit, has a readily available market value 
of many thousands of dollars, but which without an allot¬ 
ment has practically no value whatsoever. 

The Sugar Act of 1937 is subject to a fair and rea¬ 
sonable interpretation which would give to the appellants 
an allotment, based either on their past marketings, prior 
to the years 1935 to 1938, or based on their “ability to 
market,”—or based on both of these standards. 

As was stated by the Supreme Court of the United 
States in The Japanese Immigrant case, 189 U. S. 86 at 
101; 23 Sup. Ct. 611: 

“This is the reasonable construction of the 
acts of Congress here in question, and they need 
not be otherwise interpreted. In the case of all 
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acts of Congress, such interpretation ought to be 
adopted as, without doing violence to the import of 
the words used, will bring them into harmony with 
the Constitution. An act of Congress must be taken 
i to be constitutional unless the contrary plainly and 
palpably appears. The words here used do not re¬ 
quire an interpretation that would invest executive 
or administrative officers with the absolute, arbi- 
! trary power implied in the contention of the appel- 
lant.” 

Again, in the case of United States v. Delaware & 
Hudson Company, 29 Sup. Ct. 527; 213 U. S. 366 at U08, 
the Court held that: 

“Where a statute is susceptible of two con¬ 
structions, by one of which grave and doubtful con¬ 
stitutional questions arise, and by the other of which 
such questions are avoided, our duty is to adopt the 
latter.” 

But instead of adopting the reasonable construction 
which would bring the Sugar Act of 1937 into harmony 
with the Constitution, the Secretary of Agriculture has so 
construed the Act as to deprive appellants of their right 
to use and operate their mills, and this has resulted in 
making these valuable properties worthless. We submit 
that this amounts to a taking of private property without 
due process of law, in violation of the Fifth Amendment of 
the Constitution of the United States. 

The construction of the Sugar Act of 1937 adopted 
by the Secretary of Agriculture, is unconstitutional in 
another respect, because it assumes that the Statute gives 
to the Secretary of Agriculture unlimited authority to 
determine policy and set up standards, whereas under the 
construction contended for by appellants, the Secretary of 
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Agriculture is bound to adhere to the policy declared in the 
Act, and is required to use the standards set up in the Act. 

It is obvious that if the Sugar Act of 1937 did not 
set up standards to limit the discretion and guide the au¬ 
thority of the Secretary of Agriculture, it would be an un¬ 
constitutional delegation of power by the Congress. 

In the case of Panama Refining Co., et al v. Ryan , 
et al., 55 S. Ct. 2U, 293 U. S. 388; our Supreme Court 
declared that: 

“Accordingly, we look to the statute to see 
whether the Congress has declared a policy with 
respect to that subject; whether the Congress has 
set up a standard for the President’s action; 
whether the Congress has required any finding by 
the President in the exercise of the authority to 
enact the prohibition. 

****** 

“It does not qualify the President’s authority 
by reference to the basis or extent of the state’s 
limitation of production. Section 9 (c) does not 
state whether or in what circumstances or under 
what conditions the President is to prohibit the 
transportation of the amount of petroleum or 
petroleum products produced in excess of the state’s 
permission. It establishes no criterion to govern 
the President’s course. It does not require any 
finding by the President as a condition of his ac¬ 
tion. The Congress in section 9 (c) thus declares 
no policy as to the transportation of the excess pro¬ 
duction. So far as this section is concerned, it 
gives to the President an unlimited authority to 
determine the policy and to lay down the prohibi¬ 
tion, or not to lay it down, as he may see fit. And 
disobedience to his order is made a crime punishable 
by fine and imprisonment.” 
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It is therefore submitted that while the Sugar Act 
of 1937 does set up standards and does limit the authority 
of the Secretary of Agriculture, the Secretary’s interpre¬ 
tation of the Act so as to give him unlimited authority in 
administering the Act, and so as to permit him to disregard 
the standards set up by the Act, has the effect of making 
the Act an unconstitutional delegation of power by the 
Congress. 

In the case of United States v. United Verde Copper 
Company , 25 Sup. Ct. 222; 196 U. S. 207 at 215 f the Court 
said: 


“But there is a more absolutely fatal objec¬ 
tion to the regulation. The Secretary of the In¬ 
terior attempts by it to give an authoritative and 
final construction of the statute. 


“If he can define one term, he can another, 
i If he can abridge, he can enlarge. Such power is 
1 not regulation; it is legislation. The power of leg¬ 
islation was certainly not intended to be conferred 
upon the Secretary. Congress has selected the in- 
i dustries to which its license is given, and has en¬ 
trusted to the Secretary the power to regulate the 
exercise of the license, not to take it away.” 

It is therefore respectfully submitted that the inter¬ 
pretation adopted by the Secretary of Agriculture, renders 
the Sugar Act of 1937 unconstitutional, in that it deprives 
appellants of their right to operate their mills and reduces 
the value of their mills to that of junk, all in contravention 
of the Fifth Amendment of the Constitution of the United 
States; and in that the Act as construed by the Secretary 
of Agriculture is an unconstitutional delegation of power 
by the Congress. 
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As was stated by the Supreme Court of United 
States in the case of St. Louis , Iron Mountain & Southern 
Railway Co. v. Wynne , 224 U. S. 354 aX 359; 32 Sup. Ct. 
493: 

“We think the conclusion is unavoidable that 
the statute, as so construed and applied, is an arbi¬ 
trary exercise of the powers of government and 
violative of the fundamental rights embraced within 
the conception of due process of law.” 

III. 

The Secretary of Agriculture Is In Error In Con¬ 
struing the Sugar Act of 1937 So As to Deprive 
Appellants of Allotments, Because Under This Con¬ 
struction of the Act, a Monopoly Is Created, and the 
Industry of Processing Sugar Is Frozen As of the 
Moment Selected by the Secretary of Agriculture. 

The record shows that the appellants, who have com¬ 
pletely equipped factories, and who have engaged in the 
processing of sugar for many years prior to the years 
selected by the Secretary of Agriculture, were denied allot¬ 
ments by the decision and order of the Secretary of Agri¬ 
culture. (R. 206-219, Appendix, pages iii-xv). 

The record also shows that the Belle Glade-Pahoka 
Cooperative Growers Association, which desired to build a 
new sugar mill and engage in the business of grinding 
sugar, was likewise denied an allotment under the Secre¬ 
tary of Agriculture’s interpretation of the Act (R. ISO- 
153). 


The Baldwin Sugar Plant which, owing to necessary 
repairs, ground only 11,000 tons of cane for the 1938 crop 
year, in lieu of the 56,000 tons which was its normal 
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capacity, was denied an allotment based on normal milling 
capacity, and received an allotment based only on the 
11,000 tons of cane actually ground in 1938. (R. 72-73). 

It is therefore obvious that, under the interpreta¬ 
tion of the Act adopted by the Secretary of Agriculture, 
neither an old mill which has temporarily discontinued 
grinding, nor a new mill the erection of which is contem¬ 
plated, can obtain an allotment. The effect of this is to 
limit the sugar business to those mills which have been in 
operation during the past four years. This, we submit, 
has effectively created a monopoly, in violation of the 
Sherman and Clayton Anti-Trust Acts, prohibiting mo¬ 
nopolies and upholding the right of free competition. 

The Secretary of Agriculture suggests that new and 
old sugar mills which have been denied an allotment, may 
endeavor to escape the fate which threatens them by grind¬ 
ing sugar, even though they are not permitted to market it. 
Neither the appellants, nor any other sugar mills that we 
know of, would be in a position to adopt such a suggestion, 
because no bank or financial institution would be willing 
to finance the operation of a sugar mill without an allot¬ 
ment,—for the very obvious reason that such a mill would 
be unable to legally dispose of its sugar. 

As was stated by the Supreme Court of the United 
States in the case of Mayflower Farms , Inc. v. Ten Eyck , 
297 U. S. 266 , 56 Sup. Ct. U57: 

“The challenged provision is * * * an at¬ 
tempt to give an economic advantage to those en¬ 
gaged in a given business at an arbitrary date as 
against all those who enter the industry after that 
i date. * * * The classification is arbitrary and un¬ 
reasonable and denies the appellant the equal pro¬ 
tection of the law.” 
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The Sugar Act of 1937, as interpreted by the Secre¬ 
tary of Agriculture, like the New York Milk Statute of 
1934, gives an economic advantage to those engaged in the 
business at the arbitrary date adopted by the Secretary of 
Agriculture, thereby creating a monopoly and stifling free 
competition. 

We submit that the Congress never intended the 
Sugar Act of 1937 to be interpreted in such a manner, 
and that appellants are entitled to have the statute con¬ 
strued so as to permit them to engage in the industry for 
which they are well equipped, and for which there is a dis¬ 
tinct need among the growers of their immediate neighbor¬ 
hoods. 


IV. 

The Secretary of Agriculture Erred in Refusing to 
Take Into Consideration the Third Standard Pro¬ 
vided by the Sugar Act of 1937 in Making Allot¬ 
ments for the Mainland Sugarcane Area, Because in 
Making Allotments for Puerto Rico, Under the Sugar 
Act of 1937, the Secretary of Agriculture Interpreted 
This Same Provision of the Act (Section 205 (a) 
Sugar Act of 1937, September 1, 1937, 50 Stat. 906; 

7 U. S. C. 1115 (a)) So As to Take into Considera¬ 
tion the Third Standard, i. e., “Ability to Market.” 

The regulations and orders issued by the Secretary 
of Agriculture in making allotments of the quota for Puerto 
Rico under the Sugar Act of 1937, have been published in 
the Federal Register, and must therefore be judicially 
noticed by the Court (Act of July 26, 1935, c. U17; U9 
Stat. 502; UU U. S. C. 307; see also Caha v. United States, 
152 U. S. 211 at 222). 
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We refer particularly to Puerto Rico Sugar Order 
No. 10, made by the Secretary of Agriculture under the 
Sugar Act of 1937 on April 19,1938, (Appendix, pages xvii- 
xxv ), wherein Section 205 (a) of the Act is construed so as 
to take into consideration “ability to market.” The Secre¬ 
tary of Agriculture, in this decision and order, points out 
that since the hearing was held on January 14, 1938, it 
might be possible to take 1937 marketings as indicating 
the processor's current ability to market, but he holds that 
this method would be unfair to processors marketing direct 
consumption sugar for the first time in 1938. He there¬ 
fore decided that, in order to be fair to both old and new 
processors, and in order to obtain as accurate a measure 
of “ability to market” as possible, it would be necessary to 
take into consideration the mill refining capacity and the 
marketings of direct consumption sugar, during the present 
calendar year. 

“It is believed that the ratios of each proc¬ 
essor’s current marketings of sugar to the total of 
such marketings should be considered and given 
equal weight with the ratios of each processor’s 
mill capacity to the total mill capacity for all proc¬ 
essors. Since the hearing was held on January 
; 14, 1938, it would be possible to take 1937 market¬ 
ings as indicating the processor’s current ability 
to market, but this method would be unfair to proc¬ 
essors marketing direct-consumption sugar for the 
first time in 1938. In order, therefore, to be fair 
i to both new and old processors, and in order to ob¬ 
tain as accurate a measure of present ability to 
i market as possible, it is necessary to take market¬ 
ings of direct-consumption sugar during the present 
calendar year. During the first three months of 
i the current year, no allotment order was in effect 
and processors were not restricted in their ship¬ 
ments of direct-consumption sugar to the United 
States, and since there was reason to believe that 



27 


• allotments would be made, processors had an incen¬ 
tive to hasten shipments prior to the making of such 
allotments. Hence the official data of the Depart¬ 
ment showing actual entries against such quota 
during the period from January 1, 1938, to March 
22, 1938 (the date of final preparation of Puerto 
Rico Sugar Order No. 9), are believed to constitute 
a necessary factor in determining actual ability to 
market sugar. This factor, along with that of mill 
refining capacity, is therefore deemed to be a fair 
measure of the present ability to market sugar.” 

Puerto Rico Sugar Order No. 10, 

(Appendix, pp. xvii-xxv). 

This is the interpretation of the Statute for which 
appellants are contending and which, if adopted by the 
Secretary of Agriculture, in making allotments for the 
mainland cane sugar area, would result in a fair and 
equitable distribution of the quota as provided by the 
Statute. 

If we look at Puerto Rico Sugar Order No. 11, and 
Puerto Rico Sugar Order No. 13 (Appendix, p. xxvii and 
p. xxxitii) we find that the Secretary of Agriculture not 
only considered the mill refining capacity of Puerto Rico 
processors who introduced testimony at the hearing to show 
the capacity of their mills, but the Secretary also worked 
out a formula for determining the mill refining capacities 
of those mills which had not introduced any evidence at 
the hearing to show their capacities. This resulted in 
allotments being made to two sugar factories, Central Car¬ 
men and Central Guanica, which had no marketings for 
two of the three previous years, and also resulted in the 
granting of an allotment to a new refinery (Central 
Camuy), based on the estimated refining capacity of this 
new mill. 
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In explaining the basis of the Puerto Rico allot¬ 
ments, the Secretary of Agriculture had this to say: 

i “The applicable standards given in the act 

for allotting that portion of the quota which may 
be filled by direct-consumption sugar are ‘past mar¬ 
ketings’ and ‘ability * * * to market.’ It is believed 
to be necessary to employ both of these standards 
in order to make a fair, efficient, and equitable dis¬ 
tribution of the direct-consumption portion of the 
quota as required by the act. * * * 

“Since it is apparent from the record that no 
processor will receive an allotment equal to the 
amount of direct-consumption sugar which could be 
marketed, it is important in determining ability to 
market to give such weight to the factors used as 
will afford the best relative measure of such ability 
for all processors. Accordingly, it is believed that 
the factor of ‘refining capacity’, as measured by 
actual performance for the period stated, has a 
! greater relative importance in measuring ‘ability 
* * * to market’, than has the factor of current 
marketings.” 

Puerto Rico Sugar Order No. 13, 

(Appendix, pp. xxxvii-xlvi). 

It is therefore submitted that, since the Secretary 
of Agriculture took into consideration “ability to market” 
in making the allotments of the quota for Puerto Rico 
under the Sugar Act of 1937, he should likewise take into 
consideration “ability to market” in making allotments 
under this same Act for the mainland cane sugar area. 
Since the Secretary of Agriculture granted an allotment 
to a new sugar mill in Puerto Rico, which had no operating 
record whatsoever, he was in error in refusing allotments 
to appellants, both of whose mills have an operating record, 
and both of whom demonstrated that they have ability to 
process and market, and that they have sufficient cane in 
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their respective vicinities to insure an economical grinding 
over an eighty to ninety day season. 

The Sugar Act of 1937, which was interpreted and 
applied in Puerto Rico, is the same statute under which 
the allotments were made in the mainland cane sugar area, 
and there is no reason why the statute should be construed 
so as to give every sugar mill in Puerto Rico an oppor¬ 
tunity to participate in the allotment of the quota, while 
appellants are denied an opportunity to participate in the 
sugar quota for the mainland. 

CONCLUSION. 

It is therefore respectfully submitted that the deci¬ 
sion and order of the Secretary of Agriculture, allotting 
the 1939 sugar quota for the mainland cane sugar area, 
is in error, and the Secretary of Agriculture should be 
ordered to amend said decision and order, because (1) 
under the clear and unambiguous terms of the statute ap¬ 
pellants were entitled to receive allotments based on their 
past marketings prior to the years 1935 to 1938, and based 
on their “ability to market”; (2) the interpretation adopted 
by the Secretary of Agriculture renders the Sugar Act 
of 1937 unconstitutional in that it deprives appellants of 
the right to operate their mills and reduces the value of 
their mills to that of junk, all in contravention of the Fifth 
Amendment of the Constitution of the United States, and 
that the statute as interpreted by the Secretary of Agri¬ 
culture amounts to an unconstitutional delegation of power 
by the Congress; (3) under the construction adopted by 
the Secretary of Agriculture the Sugar Act of 1937 creates 
a monopoly in that it gives the sole right to operate sugar 
mills to those factories which have operated during the 
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past four years, and prevents new mills, and mills which 
temporarily discontinued operations, from competing with 
mills which have been in operation during the past four 
years; and (4) the Secretary of Agriculture construed the 
Sugar Act of 1937 so as to take into consideration “ability 
to market” as well as past marketings of Puerto Rico 
factories, and thus gave to every sugar mill in Puerto Rico 
an opportunity to participate in the allotment of the quota; 
while he refused to consider “ability to market” and past 
marketings prior to the years 1935 to 1938, in allotting the 
quota for the mainland cane sugar area, and thus denied to 
appellants an opportunity to participate in the quota. 

Respectfully submitted, 

LEONARD B. LEVY, 

i Attorney for Appellants. 

WM. C. DUFOUR, 

JOHN ST. PAUL, JR., 

ANNA JUDGE VETERS, 

Of Counsel. 


t 


APPENDIX. 

Decision and Order of the Secretary of Agricul¬ 
ture, allotting the 1939 sugar quota for the 
mainland cane sugar area. 


Page 


iii-xv 


U. S. Department of Agriculture, Puerto Rico 

Sugar Order No. 10, issued April 19, 1938 xvii-xxv 


U. S. Department of Agriculture, Pureto Rico 

Sugar Order No. 11, issued June 1, 1938. .xxvii-xxxvi 


U. S. Department of Agriculture, Pureto Rico 

Sugar Order No. 13, issued January 5,1939 xxxvii-xlvi 





• • • 

III , 

DECISION AND ORDER OF SECRETARY OF AGRI¬ 
CULTURE ALLOTTING THE 1939 SUGAR QUOTA 

FOR THE MAINLAND CANE SUGAR AREA 

PRELIMINARY STATEMENT 

General Sugar Quota Regulations, Series 6, No. 1, Rev. 
1, issued by the Secretary of Agriculture pursuant to the 
Sugar Act of 1937 (hereinafter referred to as the “act”), 
established a 1939 sugar quota for the mainland cane sugar 
area of 424,727 short tons, raw value. 

Under the provisions of section 205(a I of the act, the 
Secretary is required to allot a quota whenever he finds 
that the allotment is necessary (1) to assure an orderly and 
adequate flow of sugar or liquid sugar in the channels of 
interstate commerce, (2) to prevent the disorderly market¬ 
ing of sugar or liquid sugar, (3) to maintain a continuous 
and stable supply of sugar or liquid sugar, or (4) to afford 
all interested persons an equitable opportunity to market 
sugar or liquid sugar within the quota for any area. Sec¬ 
tion 205 (a) also provides that such allotment shall be made 
after such hearing and upon such notice as the Secretary 
may by regulations prescribe. 

On January 18, 1939, the Secretary issued the following 
finding: 

“Pursuant to the authority contained in Section 205 (a) 
of the Sugar Act of 1937 (Public No. 414, 75th Congress) 
and on the basis of the information now before me, I, H. A. 
Wallace, Secretary of Agriculture, do hereby find that the 
allotment of the 1939 sugar quota for the Mainland Cane 
Sugar Area is necessary to prevent disorderly marketing 
of such sugar and to afford all interested persons an 
equitable opportunity to market such sugar in the conti¬ 
nental United States . . 

The Secretary, on the basis of such finding and pursuant to 
General Sugar Regulations, Series 2, No. 2 (revised Febru¬ 
ary 3,1939), gave due notice of a public hearing to be held 
at Atlanta, Georgia, on February 7, 1939, for the purpose 
of receiving evidence to enable him to make a fair, efficient, 
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and equitable distribution of the 1939 sugar quota for the 
mainland cane sugar area among persons who market such 
sugar in the continental United States. On January 28, 
1939, the Secretary issued an amendment to the notice of 
hearing changing the place of the hearing to Mobile, Ala¬ 
bama, and the date to February 8, 1939. 

The hearing was held at Mobile, Alabama, on the date 
specified in the amended notice. 

Upon the preliminary question of the necessity for mak¬ 
ing allotments, the representative of the Sugar Division 
testified that, upon the basis of information available to the 
Department, the total supply of mainland cane sugar avail¬ 
able for marketing in 1939 would be approximately 648,000 
i short tons, raw value, or 219,447 short tons, raw value, in 
excess of the 1939 quota for the area of 429,553 short tons, 
raw value (R. p. 18). These figures were based upon an 
estimated quantity of 1938-39 crop sugar available for dis¬ 
tribution after January 1,1939, of 303,000 short tons, raw 
value, and an estimated quantity of the 1939-40 crop sugar 
available for distribution in 1939 of 345,000 short tons. 
The latter figure represents the difference between the 
estimated production from 1939-40 crop of 406,000 short 
tons, raw value, and the estimated production after De¬ 
cember 31, 1939, from such crop of 61,000 short tons, raw 
value, (R. p. 19). No testimony was offered to the effect 
that allotment of the 1939 quota was unnecessary. 

In regard to the manner in which allotments should be 
made, the representative of the Sugar Division proposed 
that allotments be made on the basis of the first two stand¬ 
ards given in the act, namely, processings of sugar from 
sugarcane to which proportionate shares, determined pur¬ 
suant to section 302(b) of the act, pertained, and “past 
marketings” of sugar, inasmuch as the use of these stand¬ 
ards would afford a reasonable and satisfactory measure of 
the other standard given in the act, that of “ability * * * 
to market” sugar (R. p. 20). The representative of the 
Sugar Division then proposed that each processor’s share 
of the total quota be computed by giving equal weight to 
(1) “processings from proportionate shares” for the next 
preceding crop year of factory operation and (2) “past 
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marketings” measured by any one of the following three 
options: 

(1) 100 per cent of the average quantity of sugar mar¬ 
keted during any three of the calendar years 1935, 1936, 
1937, and 1938. 

(2) 80 per cent of the average quantity of sugar mar¬ 
keted during any two of the calendar years 1935, 1936, 
1937, and 1938, or 

(3) 70 per cent of the average quantity of sugar mar¬ 

keted during any one of the calendar years 1935, 1936, 
1937, and 1938. (R. pp. 21, 22). 

The representative of 56 of the 68 Louisiana processors 
(R. pp. 142-145) proposed that allotments be made so as 
to permit all processors to market all sugar on hand on 
January 1, 1939, and that the difference between the total 
quantity of sugar on hand on such date and the 1939 quota 
be allotted among all processors in accordance with the 
formula proposed by the representative of the Sugar Di¬ 
vision (Barron, R. pp. 146, 147). The representative of 
the New Iberia Sugar Cooperative, Incorporated, testified 
in favor of the proposal of the representative of the Sugar 
Division, but proposed that, in order to afford protection 
to growers, 25 percent weight be given to past market¬ 
ings and 75 percent weight be given to “processings from 
proportionate shares” (Landry, R. p. 176). The rep¬ 
resentative of the Vida Sugars, Incorporated, recommended 
that the proposal of the representative of the Sugar Divi¬ 
sion be adopted by the Secretary in fixing allotments (Blu- 
menthal, R. p. 222). 

BASIS OF ALLOTMENT 

Section 205(a) of the act provides, in part, as follows: 

“Allotments shall be made in such manner and in such 
amounts as to provide a fair, efficient, and equitable distri¬ 
bution of such quota or proration thereof, by taking into 
consideration the processings of sugar or liquid sugar from 
sugar beets or sugarcane to which proportionate shares, de¬ 
termined pursuant to the provisions of subsection (b) of 
section 302, pertained; the past marketings or importations 
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of each such person; or the ability of such person to market 
or import that portion of such quota or proration thereof 
allotted to him.” 

It is believed that, in order to make a fair, efficient, 
and equitable distribution of the 1939 sugar quota for 
the mainland cane sugar area, allotments should be made 
on the basis of (1) processings of sugar from sugarcane 
to which proportionate shares, determined pursuant to 
section 302(b) of the act, pertained and (2) past market¬ 
ings of sugar. In measuring past marketings, it is believed 
that the use of the most favorable option of the three pro¬ 
posed by the representative of the Sugar Division will af¬ 
ford a fair and reasonable measure of such marketings. 
The use of processings from proportionate shares of sugar¬ 
cane for the 1938-39 crop will afford a fair and reasonable 
measure of that standard. 

It is believed, further, that the act contemplates a method 
of allotment which will not only result in a fair, efficient, 
and equitable distribution of the quota but will at the same 
time afford a maximum of protection to the producers of 
sugarcane. This result may be accomplished by giving one- 
fourth weight to past marketings, measured in the manner 
hereinbefore stated, and three-fourths weight to process¬ 
ings from proportionate shares of sugarcane for the 1938- 
^9 crop. This weighting will result in a fair, efficient, and 
equitable distribution of the quota and will also provide an 
incentive to processors to grind as much proportionate 
share sugarcane as possible for purposes of future allot¬ 
ments. 

The Louisiana processors recommended at the hearing 
that Louisiana State University be given an allotment of 
600 tons of sugar regardless of what allotment it would 
be entitled to under the method of allotment finally adopted 
(R. p. 150). It was stated that the allotment was neces¬ 
sary in order to enable the Audubon Sugar School to con¬ 
tinue its educational and experimental undertakings. It 
is deemed advisable, therefore, before calculating allot¬ 
ments for other Louisiana processors, to allot to Louisiana 
State University, from that portion of the quota allocable 
to Louisiana processors under the foregoing formula, the 
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difference between the quantity of sugar which would be 
allocated to it under such formula and the 600 tons re¬ 
quested. 


FINDINGS OF FACT 


On the basis of the record of the hearing, I hereby find: 

1. That the total supply of mainland cane sugar available 
for market in 1939 is approximately 648,000 short tons of 
sugar, raw value, or 223,273 1 short tons of sugar, raw 
value, in excess of the 1939 quota for such area. 

2. That the use of the most favorable of the following 
options constitutes a fair and reasonable measure of past 
marketings of sugar for each processor: 

(1) 100 percent of the average quantity of sugar mar¬ 
keted during any three of the calendar years 1935, 1936, 
1937 and 1938. 


(2) 80 percent of the average quantity of sugar mar¬ 
keted during any two of the calendar years 1935, 1936, 
1937, and 1938, or 

(3) 70 percent of the average quantity of sugar mar¬ 
keted during any one of the calendar years 1935, 1936, 
1937, and 1938. 


3. That the past marketings of each processor, measured 
by the best option of the three given above, are as follows: 


Processor 

Alma Plantation, Ltd.* 

J. Aron & Co., Inc.* 
Billeaud Sugar Factory* 
Blanchard Planting Co.* 
Caire & Graugnard* 
Caldwell Sugars, Inc.* 

A. & J. E. Champagne* 
Columbia Sugar Co.* 
Cora-Texas Mfg. Co., Inc. 


Amount 
(short tons, 
Best option raw value) 
Av. 1936-37-38 6,572 

70%-1937 7,035 

Av. 1935-36-38 11,479 

Av. 1935-36-37 2,360 

Av. 1935-36-37 2,894 

Av. 1935-36-37 7,118 

Av. 1936-37-38 722 

Av. 1936-37-38 4,089 

Av. 1936-37-38 2,885 


i Calculated on basis of revised quota set forth in General Sugar 
Quota Regulations, Series 6, No. 1, Rev. 1. 

♦Gov't Ex. 2. 
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Processor 

Cypremort Sugar Co., Inc.* 

(R. p. 140) 

Delgado-Albania Plt’n Com¬ 
mission* (R. p. 194) 

Dugas & LeBlanc, Ltd.* 

Duhe & Bourgeois Sugar Co., 
Inc.* 

Erath Sugar Company* 

Evan Hall Sugar Cooperative* 
Evangeline Pepper & Food 
Prod. Co.* 

W. Prescott Foster* 

E. J. Gay Pltg. & Mfg. Co.* 
Glen wood Sugar Coop., Inc.* 
Godchaux Sugars, Inc.* 

Haas Investment Co., Inc.* 
Helvetia Sugar Coop., Inc.* 
Iberia Sugar Company* 

M. J. Kahao* 

Kessler & Sternfels* 

Lafourche Sugar Company* 

T. Lanaux’s Sons* 

Harry L. Laws and Co., Inc.* 
Levert-St. John, Inc.* 
Louisiana Penitentiary Board* 
Magnolia Sugar Coop., Inc.* 
The Maryland Company, Inc.* 
S. M. Mayer* 

Meeker Sugar Refining Co.* 
Louisiana State University* 
Milliken & Farwell, Inc.* 

M. A. Patout & Son* 

(R. pp. 91-92) 

Poplar Grove Pltg. & Ref. Co.* 
Realty Operators, Inc.* 

Roane Sugars, Inc.* 


Amount 
(short tons, 
Best option raw value) 

Av. 1935-36-38 6,557 

Av. 1936-37-38 7,363 

Av. 1936-37-38 6,285 

70%-1938 5,086 

Av. 1936-37-38 8,580 

70%-1937 6,602 

70%-1938 2,748 

Av. 1936-37-38 6,862 

70%-1936 3,521 

Av. 1936-37-38 5,596 

Av. 1935-37-38 38,337 

70%-1937 3,195 

Av. 1936-37-38 5,184 

70%-1938 7,858 

Av. 1936-37-38 1,048 

70%-1935 769 

70%-193S 6,356 

Av. 1935-37-38 612 

Av. 1935-36-37 13,749 

Av. 1935-36-38 9,626 

Av. 1935-36-37 5,750 

Av. 1936-37-38 3,715 

Av. 1936-37-38 4,447 

70%-1936 290 

Av. 1935-36-37 4,939 

70%-1936 4 

Av. 1935-36-37 13,855 

Av. 1935-36-37 6,155 

Av. 1936-37-38 6,595 

Av. 1935-36-37 32,670 

Av. 1936-37-38 5,589 


* Gov’t Ex. 2. 
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Amount 


Processor 

E. G. Robichaux Co., Ltd.* 
Ruth Sugar Company, Inc.* 

St. James Operators, Inc.* 

San Francisco, P. & M. Co., 
Ltd.* 

Clarence J. Savoie* 

Shadyside Company, Ltd.* 

Slack Brothers* (R. p. 130 
and Ex. Unnumbered) 

Smedes Brothers, Inc.* 

Mrs. L. M. Soniat (Estate)* 
South Coast Corporation* 
Sterling Sugars, Inc.* (R. p. 

126 and Ex. Unnumbered) 

J. Supple’s Sons Planting Co., 
Ltd* 

Tally Ho, Inc.* 

Teche Sugar Co., Inc.* 

Valentine Sugars, Inc.* 
Vermilion Sugar Company* 
Vida Sugars, Inc.* 

Waguespack Planting Co.* 
Waterford Sugar Coop, Inc.* 

(R. p. 132) 

Waverly Sugar Manufacturing 
Co., Ltd.* 

Webre-Steib Company, Ltd.* 

A. Wilbert’s Sons L. & S. Co.* 
Youngsville Sugar Co.* 

(R. p. 77) 

Baldwin Sugar Co.* , 

Breaux Bridge Sugar Coop., Inc. H 
McCollam Brothers (R. pp. 138-3 
D. Moresi’s Sons* (R. p. 137) 
Fellsmere Sugar Prod. Ass’n* 

U. S. Sugar Corporation* 


(short tons, 

Best option raw value) 

Av. 1936-37-38 

5,603 

Av. 1936-37-38 

2,733 

70%-1937 

2,239 

Av. 1936-37-38 

2,469 

Av. 1936-37-38 

5,776 

Av. 1936-37-38 

6,565 

Av. 1936-37-38 

2,885 

Av. 1935-36-38 

3,415 

Av. 1935-37-38 

3,858 

Av. 1936-37-38 

37,979 

Av. 1936-37-38 

13,487 

Av. 1935-36-37 

5,248 

Av. 1935-36-37 

5,131 

Av. 1935-36-37 

4,641 

70%-1936 

10,088 

Av. 1935-36-38 

6,661 

Av. 1936-37-38 

4,566 

Av. 1935-36-37 

964 

Av. 1936-37-38 

4,827 

70%-1937 

693 

Av. 1936-37-38 

1,278 

Av. 1935-36-37 

6,977 

Av. 1935-36-38 

7,463 

70%-1938 

398 

70%-1938 

2,881 

» 70%-1937 

384 

70%-1938 

1,732 

Av. 1936-37-38 

3,260 

Av. 1936-37-38 

52,367 


* Gov’t Ex. 2. 
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4. That the use of processings of sugar from propor¬ 
tionate shares of sugarcane for the 1938-39 crop affords a 
fair and reasonable measure of the statutory standard of 
“processings of sugar * * * from * * * sugarcane 
to which proportionate shares, determined pursuant to the 
provisions of subsection (b) of section 302, pertained. ,, 

6. That the processings of sugar from proportionate 
shares of sugarcane for the 1938-39 crop are as follows: 

Amount 


Processor 

(short tons, 
raw value) 

Alma Plantation, Ltd.** 

7,414 

J. Aron & Co., Inc.** 

7,772 

Billeaud Sugar Factory** 

11,013 

Blanchard Planting Company** 

3,623 

Caire & Graugnard** 

4,013 

Caldwell Sugars, Inc.** 

8,958 

A. & J. E. Champagne** 

0 

Columbia Sugar Company** 

4,220 

Cpra-Texas Manufacturing Co., Inc. (R. p. 87) 

5,485 

Cypremort Sugar Company, Inc.** 

8,140 

Delgado-Albania Plt’n Commission (R. p. 194) 

7,336 

Dugas & LeBlanc, Ltd.** 

7,821 

Duhe & Bourgeois Sugar Co., Inc.** 

7,188 

Erath Sugar Company** 

10,479 

Evan Hall Sugar Cooperative** 

11,943 

Evangeline Pepper & Food Prod. Co.** 

3,936 

W. Prescott Foster** 

7,109 

E. J. Gay Pltg. Mfg. Co.** 

3,561 

Glenwood Sugar Coop., Inc.** 

6,373 

Godchaux Sugars, Inc.** 

39,661 

Haas Investment Co., Inc.** 

3,372 

Helvetia Sugar Cooperative, Inc.** 

5,532 

Iberia Sugar Company** 

13,026 

M. J. Kahao** 

853 

Kessler and Sternfels** 

0 

Lafourche Sugar Company** 

T. Lanaux’s Sons** 

9,528 

0 

Harry L. Laws and Co., Inc. (R. pp. 80-82) 

16,764 

**Gov’t Ex. 3. 




xi 


Processor 

Amount 
(short tons, 
raw value) 

Levert-St. John, Inc.** 

12,345 

Louisiana Penitentiary Board** 

6,973 

Magnolia Sugar Cooperative, Inc. (R. p. 75) 

4,846 

The Maryland Company, Inc.** 

4,093 

Meeker Sugar Refining Co.** 

6,477 

Louisiana State University** 

254 

Milliken & Farwell, Inc.** 

14,960 

M. A. Patout & Son** 

7,468 

Poplar Grove Pltg. & Ref. Co.** 

7,866 

Realty Operators, Inc.** (R. pp. 84, 85) 

37,781 

Roane Sugars, Inc.** 

5,444 

E. G. Robichaux Co., Ltd.** 

5,556 

Ruth Sugar Company, Inc.** 

2,973 

St. James Operators, Inc.** (R. pp. 84, 85) 

0 

San Francisco P. & M. Co., Ltd.** 

2,168 

Clarence J. Savoie** 

7,007 

Shadyside Company, Ltd.** 

6,944 

Slack Brothers** 

3,478 

Smedes Brothers, Inc.** 

4,280 

Mrs. L. M. Soniat (Estate)** 

4,691 

South Coast Corporation** 

42,346 

Sterling Sugars, Inc.** 

14,726 

J. Supple’s Sons Pltg. Co., Ltd.** 

5,349 

Tally Ho, Inc.** 

4,309 

Teche Sugar Co., Inc.** 

5,255 

Valentine Sugars, Inc.** 

10,142 

Vermilion Sugar Company** 

7,578 

Vida Sugars, Inc.** 

4,098 

Waguespack Planting Company** 

1,196 

Waterford Sugar Coop., Inc.** 

7,613 

Waverly Sugar Manufacturing Company, Ltd. 

** 0 

Webre-Steib Company, Ltd.** 

1,050 

A. Wilbert’s Sons L. & S. Co.** 

7,659 

Youngsville Sugar Company** 

6,716 

Baldwin Sugar Co.** 

885 

Breaux Bridge Sugar Coop., Inc.** 

6,892 

McCollam Brothers (R. p. 138) 

595 

** Gov’t Ex. 3. 
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Amount 
(short tons, 

Processor raw value) 

D. Moresi’s Sons** 3,670 

Fellsmere Sugar Prod. Association (R. p. 74) 6,900 

U. S. Sugar Corporation** 86,876 

6. That the giving of one-fourth weight to past market¬ 
ings of sugar and three-fourths weight to processings of 
sugar from proportionate shares of sugarcane for the 1938- 
39 crop will result in allotments to processors which are fair 
and reasonable and will afford protection to the producers 
of sugarcane. 

CONCLUSIONS 

On the basis of the foregoing, and after consideration of 
the briefs submitted following the hearing and the objec¬ 
tions filed in opposition to the proposed findings of fact, 
conclusions, and order of the presiding officers who con¬ 
ducted the hearing, I hereby determine and conclude that 
the allotment of the 1939 sugar quota for the mainland 
cane sugar area is necessary to prevent disorderly market¬ 
ing of such sugar and to afford all interested persons an 
equitable opportunity to market such sugar in the conti¬ 
nental United States, and that in order to make a fair, 
efficient, and equitable distribution of such quota, as re¬ 
quired by section 205(a) of the act, allotments should be 
made by giving one-fourth weight to past marketings, mea¬ 
sured by the most favorable of the following three options: 

(a) 100 percent of the average quantity of sugar mar¬ 
keted during any three of the calendar years 1935, 1936, 
1937, and 1938, 

(b) 80 percent of the average quantity of sugar mar¬ 
keted during any two of the calendar years 1935, 1936, 
1937, and 1938, or 

(c) 70 percent of the average quantity of sugar mar¬ 
keted during any one of the calendar years 1935, 1936, 
1937, and 1938; 

and by giving three-fourths weight to processings from 
proportionate shares of sugarcane for the 1938-39 crop. 


**Gov’t Ex. 3. 



Xlll 


ORDER 

Pursuant to the authority vested in the Secretary of 
Agriculture by section 205(a) of the act, it is hereby or¬ 
dered that: 

Section 821.41. Original allotments . The 1939 sugar 
quota for the mainland cane sugar area is hereby allotted 
to the following processors in the amounts which appear 
opposite their respective names: 


Processor 

Allotment 
(short tons, 
raw value) 

Alma Plantation, Ltd. 

5,461 

J. Aron & Co., Inc. 

5,752 

Billeaud Sugar Factory 

8,437 

Blanchard Planting Company 

2,507 

Caire & Graugnard 

2,830 

Caldwell Sugars, Inc. 

6,442 

A. & J. E. Champagne 

136 

Columbia Sugar Company 

3,174 

Cora-Texas Manufacturing Co., Inc. 

3,665 

Cypremort Sugar Company, Inc. 

5,870 

Delgado-Albania Plt’n Commission 

5,566 

Dugas & LeBlanc, Ltd. 

5,637 

Duhe & Bourgeois Sugar Co., Inc. 

5,050 

Erath Sugar Company 

7,583 

Evan Hall Sugar Cooperative 

8,041 

Evangeline Pepper & Food Prod. Co. 

2,758 

W. Prescott Foster 

5,342 

E. J. Gay Pltg. & Mfg. Co. 

2,692 

Glenwood Sugar Coop., Inc. 

4,684 

Godchaux Sugars, Inc. 

29,813 

Haas Investment Co., Inc. 

2,523 

Helvetia Sugar Cooperative, Inc. 

4,127 

Iberia Sugar Company 

8,895 

M. J. Kahao 

684 

Kessler & Sternfels 

146 

Lafourche Sugar Company 

6,621 

T. Lanaux’s Sons 

116 

Harry L. Laws & Co., Inc. 

12,136 

Levert-St. John, Inc. 

8,842 


Processor 

Allotment 
(short tons, 
raw value) 

Louisiana Penitentiary Board 

5,054 

Magnolia Sugar Cooperative, Inc. 

3,459 

The Maryland Company, Inc. 

3,170 

S. M. Mayer 

55 

Meeker Sugar Refining Co. 

4,618 

Louisiana State University 

600 

Milliken & Farwell, Inc. 

11,131 

M. A. Patout & Son 

5,412 

Poplar Grove Pltg. & Ref. Co. 

5,722 

Realty Operators, Inc. 

27,671 

Roane Sugars, Inc. 

4,154 

E. G. Robichaux Co., Ltd. 

4,221 

Ruth Sugar Company, Inc. 

2,208 

St. James Operators, Inc. 

425 

San Francisco P. & M. Co., Ltd. 

1,700 

Clarence J. Savoie 

5,078 

Shadyside Company, Ltd. 

5,191 

Slack Brothers 

2,524 

Smedes Brothers, Inc. 

3,081 

Mrs. L. M. Soniat (Estate) 

3,398 

South Coast Corporation 

31,272 

Sterling Sugars, Inc. 

10,928 

J. Supple’s Sons Pltg. Co., Ltd. 

4,036 

Tally Ho, Inc. 

3,990 

Teche Sugar Co., Inc. 

3,867 

Valentine Sugars, Inc. 

7,677 

Vermilion Sugar Company 

5,571 

Vida Sugars, Inc. 

3,195 

Waguespack Planting Company 

863 

Waterford Sugar Coop., Inc. 

5,243 

Waverly Sugar Manufacturing Co., Ltd. 

131 

Webre-Steib Company, Ltd. 

839 

A. Wilbert’s Sons L. & S. Co. 

5,676 

Youngsville Sugar Company 

5,233 

Baldwin Sugar Company 

578 

Breaux Bridge Sugar Coop., Inc. 

4,464 

McCollam Brothers 

411 

D. Moresi’s Sons 

2,415 
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Processor 

Amount 
(short tons, 
raw value) 

Fellsmere Sugar Prod. Association 

4,546 

U. S. Sugar Corporation 

59,390 

Other Processors 

0 

Total 

424,727 


(Sec. 205, 50 Stat. 906; 7 U. S. C., Sup. IV, 1115.) 


Sec. 821.42 Additional allotments. Any increase or 
decrease in the 1939 sugar quota for the mainland cane 
sugar area shall be prorated among processors on the basis 
of the allotments set forth in Sec. 821.41 hereof and such 
allotment shall be increased accordingly. (Sec. 205, 50 
Stat. 906; 7 U. S. C., Sup. IV, 1115.) 

Sec. 821.43. Restrictions on marketing. Processors of 
sugarcane in the mainland cane sugar area are hereby pro¬ 
hibited from shipping, transporting, or marketing in inter¬ 
state commerce, or in competition with sugar or liquid 
sugar shipped, transported, or marketed in interstate or 
foreign commerce, any sugar or liquid sugar produced from 
sugarcane grown in the mainland cane sugar area in ex¬ 
cess of the marketing allotments established in Secs. 821.41 
and 821.42 hereof. (Sec. 205, 50 Stat. 906; 7 U. S. C., Sup. 
IV, 1115.) 

In Testimony Whereof, I have hereunto set my hand and 
caused the official seal of the Department of Agriculture 
to be affixed in the District of Columbia, city of Washing¬ 
ton, this 28th day of April, 1939. 

(Signed) HARRY L. BROWN 
(Seal) Acting Secretary of Agriculture. 
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P. R. S. O. No. 10 


Issued April 19, 1938 


UNITED STATES DEPARTMENT OF AGRICULTURE 

AGRICULTURAL ADJUSTMENT ADMINISTRATION 
Washington, D. C. 


(Puerto Rico Sugar Order No. 10) 

DECISION AND ORDER OF SECRETARY OF AGRI¬ 
CULTURE ALLOTTING THE DIRECT-CONSUMP¬ 
TION PORTION OF THE 1938 SUGAR QUOTA FOR 
PUERTO RICO 

General Sugar Quota Regulations, Series 5, No. 1, issued 
by the Secretary of Agriculture on December 20, 1937, 
pursuant to the Sugar Act of 1937 (hereinafter referred 
to as the “act”), provides that the 1938 Puerto Rican 
sugar quota for shipment to the continental United States 
may be filled by shipments of direct-consumption sugar not 
in excess of 126,033 short tons, raw value. 

Under the provisions of section 205 (a) of the act, the 
Secretary is required to allot a quota whenever he finds 
that the allotment is necessary (1) to assure an orderly 
and adequate flow of sugar or liquid sugar in the chan¬ 
nels of interstate commerce, (2) to prevent the disorderly 
marketing of sugar or liquid sugar, (3) to maintain a con¬ 
tinuous and stable supply of sugar or liquid sugar, or (4) 
to afford all interested persons an equitable opportunity 
to market sugar or liquid sugar within any area’s quota. 
Section 205 (a) also provides that such allotment shall be 
made after such hearing and upon such notice as the Sec¬ 
retary may by regulations prescribe. On December 31, 
1937, the Secretary issued a notice of a public hearing to 
be held in Washington, D. C., on January 14, 1938, for 
the purpose of receiving evidence to enable him to make a 
fair, efficient, and equitable distribution of the Puerto 
Rican sugar quotas among interested persons and such 
other evidence as might be pertinent to the exercise of the 
powers vested in the Secretary under section 205 (a) of 
the act. 
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Section 205 (a) of the act requires a preliminary find¬ 
ing of the Secretary as a condition precedent to the calling 
of a hearing. This preliminary finding may be changed 
or modified on the basis of the record obtained at the hear¬ 
ing. The Notice of Hearing and Designation of Presiding 
Officers issued by the Secretary on December 31, 1937, 
provided in part as follows: 

Pursuant to the authority contained in Section 205 (a) of the Sugar 
Act of 1937 (Public, No. 414, 75th Congress) and on the basis of the 
information now before me, I, H. A. Wallace, Secretary of Agriculture, 
do hereby find that the allotment of the 1938 sugar quota for Puerto 
Rico for shipment to the continental United States (including the por¬ 
tion which may be filled by direct-consumption sugar, pursuant to sec¬ 
tion 207 (b) of said act) and the 1938 sugar quota for Puerto Rico 
for local consumption, established pursuant to section 202 and 203, 
^respectively, of the said act is necessary to prevent disorderly market¬ 
ing and importation of such sugar * * *. 

The hearing was held at Washington, D. C., on the date 
specified in the notice. No evidence was presented at the 
hearing held on January 14, 1938, which in any way indi¬ 
cated that the preliminary finding of the Secretary should 
not be confirmed. The preliminary finding was based 
upon information which the Secretary had to the effect 
that Puerto Rican processors were in a position to manu¬ 
facture and make available for market a potential supply 
of approximately 400,000 tons of direct-consumption sugar 
during the calendar year 1938. The evidence presented at 
the hearing indicated a plant capacity of 402,000 tons for 
all processors in Puerto Rico. The total amount of such 
sugar which may be shipped to continental United States 
under the act is limited to 126,033 short tons. Under these 
conditions, it is probable that, without allotment of the 
direct-consumption portion of the quota, more raw sugar 
would be processed into direct-consumption sugar than can 
be shipped to the continental United States during any 
calendar year. This would result in disorderly marketing 
of sugar. 

i Section 205 (a) of the act provides in part that: 

Allotments shall be made in such manner and in such amounts as 
to provide a fair, efficient and equitable distribution of such quota, 
or proration thereof, by taking into consideration the processings of 
sugar or liquid sugar from sugar beets or sugarcane to which propor¬ 
tionate shares, determined pursuant to the provisions of subsection (b) 
qf section 302, pertained; the past marketings or importations of each 
such person; or the ability of such person to market or import that 
portion of such quota or proration thereof allotted to him. 
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The first standard stated above for the Secretary to use 
in making allotments, namely, processings to which pro¬ 
portionate shares established under section 302 (b) of the 
act pertain, is inapplicable to the allotment of that portion 
of the quota which may be filled by direct-consumption 
sugar. 

The other two standards given in the act, namely, “past 
marketings” and “ability * * * to market,” are applicable 
and should both be used in making individual allotments, 
in order to provide a fair, efficient, and equitable distribu¬ 
tion of the portion of the quota under discussion. 

In determining “ability * * * to market”, it is apparent 
that mill capacity alone cannot be taken as an accurate 
measure. That factor represents only a potential ability 
to produce sugar, dependent upon a number of other fac¬ 
tors, such as the availability of raw sugar, the price of raw 
materials, transportation costs, and similar factors. An 
additional factor must be used in order to arrive at a true 
measure of ability to market. It is believed that the ratios 
of each processor’s current marketings of sugar to the 
total of such marketings should be considered and given 
equal weight with the ratios of each processor’s mill ca¬ 
pacity to the total mill capacity for all processors. Since 
the hearing was held on January 14, 1938, it would be 
possible to take 1937 marketings as indicating the pro¬ 
cessor’s current ability to market, but this method would 
be unfair to processors marketing direct-consumption 
sugar for the first time in 1938. In order, therefore, to 
be fair to both new and old processors, and in order to 
obtain as accurate a measure of present ability to market 
as possible, it is necessary to take marketings of direct- 
consumption sugar during the present calendar year. Dur¬ 
ing the first three months of the current year, no allotment 
order was in effect and processors were not restricted in 
their shipments of direct-consumption sugar to the United 
States, and since there was reason to believe that allot¬ 
ments would be made, processors had an incentive to hasten 
shipments prior to the making of such allotments. Hence 
the official data of the Department showing actual entries 
against such quota during the period from January 1, 
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1938, to March 22, 1938 (the date of final preparation of 
Puerto Rico Sugar Order No. 9), are believed to constitute 
a necessary factor in determining actual ability to market 
sugar. This factor, along with that of mill refining ca¬ 
pacity, is therefore deemed to be a fair measure of the 
present ability to market sugar. 

Of the processors appearing at the hearing, all presented 
testimony bearing on the operating capacity of their re¬ 
spective mills. The testimony in this respect may be sum¬ 
marized as follows: 1 

i Porto Rico American Sugar Refinery: 700 tons per day, 
or, on the basis of 300 operating days per year, 210,000 
tons per annum (pp. 62 and 82 of record). 

Central Aguirre Sugar Company: 8,000 to 9,000 tons 
per annum (p. 125 of record). 

i Central Guanica: 50,000 tons per annum (p. 128 of 
record). 

i Central Igualdad: 225 tons per day, or, on the basis of 
300 operating days per year, 67,500 tons per annum (p. 
77 of record). 

Central Roig: 200 tons per day (pp. 170 and 174 of 
record). 

The actual shipments of direct-consumption sugar to the 
continental United States between January 1, 1938, and 
March 22,1938, as shown by official records of the Depart¬ 
ment of Agriculture, are as follows: 2 

Short Tons, 


Processors: Raw Value 

Porto Rico American Sugar Refinery . 46,866 

Central Aguirre . 1,970 

Central Carmen . 

Central Guanica. 

Central Igualdad. 1,124 

Central Roig. 8,070 

Central San Francisco. 795 


i No testimony was given on behalf of Central Carmen and Central 
San Francisco. 

i 2 These figures are taken from forms (Form SS-3) which importers, 
under regulations of the Secretary of Agriculture, are required to exe¬ 
cute under oath and file with Collectors of Customs. The completed 
forms showing the kind of sugar, amount, and other pertinent data are 
forwarded by the Collectors of Customs to the Department of Agri¬ 
culture. 
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In determining “past marketings” for processors which 
have shipped direct-consumption sugar to the continental 
United States, it is believed that the years 1935, 1936, and 
1937 should be used, since they are years during which a 
quota system was in effect and, consequently, are believed 
to be fair and reasonable under a restrictive program such 
as that provided for under the present and prior sugar 
legislation. 

The testimony as to the past marketings of Porto Rico 
American Refinery and Central Aguirre may be sum¬ 
marized as follows: 3 


Short Tons, Raw Value 



1935 

1936 

1937 

Porto Rico American Sugar Refinery 1 
Central Aguirre 2 . 

116,611 

2,600 

109,942 

2,350 

99,227 

5,460 

l 



1 p. 60 of record. 

2 p. 126 of record. 


The witness testifying on behalf of Central Guanica 
stated that it was given an allotment in 1935 but did not 
fill that allotment by “a substantial amount” (p. 130 of 
record). The official records of the Department show that 
Central Guanica shipped only 1,015 short tons, raw value, 
of direct-consumption sugar in 1935 and none in either of 
the other two years, 1936 and 1937. 

The witness testifying on behalf of Central Roig stated 
that the company shipped 16,210 4 short tons in 1937 (p. 
181 of the record). No testimony was offered as to other 
years, but the official records of the Department show that 
Central Roig shipped 2,778 short tons, raw value, in 1936 
and none in 1935. 

3 The figures are substantially correct, although somewhat at vari¬ 
ance with the official statistics of the Department. However, the dif¬ 
ferences are small, as will be shown by comparison with the official 
figures hereinafter set forth in the Findings of Fact. In calculating 
past marketings, the figures used are those taken from the official 
statistics of the Department, collected in the manner stated in footnote 
2, supra. The use of the official statistics instead of figures contained 
in the record gives no important differences in result. 

4 Footnote 3, supra, is applicable to this figure. 
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i Central Igualdad, Central Carmen, and Central San 
Francisco offered no testimony in regard to past market¬ 
ings of direct-consumption sugar. However, the official 
records of the Department show the following marketings 
for these three companies for the years indicated: 

I 

I 

Short Tons, Raw Value 


Processor 


1 

1935 

1936 

1937 

Central Carmen . 


264 

438 

2,590 


Central Igualdad. 

■NBH 

1 , \ 9 

52 

1,981 

Central San Francisco. 



i It is deemed desirable to reserve 5,712 short tons of 
sugar to be set aside for persons who bring in raw sugar 
from Puerto Rico for direct-consumption purposes, which 
amount represents the average quantity of such sugar 
brought in during the years 1935-1937, inclusive. It is 
not practicable to allot this quantity of sugar to individual 
processors, inasmuch as it would have to be allotted to 34 
raw sugar processors, thereby rendering it impossible to 
make an efficient allotment as required by the act. An 
allotment would require continental purchasers of raw 
sugar for direct consumption to deal with a large number 
of sellers in order to obtain their requirements. Such dis¬ 
ruption of customary trade practices could not reasonably 
be said to be an efficient distribution of this kind of sugar 
as required by the act. 

On March 30, 1938, the Secretary issued Puerto Rico 
Sugar Order No. 9 containing allotments identical with 
those made in this Order but without the issuance of a 
statement of the facts and grounds for his decision. It is, 
therefore, deemed advisable to reissue the Order with a 
full statement of the facts and grounds for the allotments 
hereinafter made. 

! On the basis of the record of the hearing and official 
records of the Department of Agriculture used to the ex¬ 
tent hereinbefore stated, I hereby find: 
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1. That the Puerto Rican processors of direct-consump¬ 
tion sugar are equipped to produce 401,500 tons of such 
sugar during the calendar year 1938. 


2. That the present plant capacity of each Puerto Rican 
processor of direct-consumption sugar is as follows: 


Processor: 


Hated Refining Capacity 
per annum—300-day basis 


Porto Rico American Sugar Refinery. 210,000 

Central Aguirre . 8,500 

Central Carmen. 500 

Central Guanica . 80,000 

Central Igualdad. 67,500 

Central Roig. 60,000 

Central San Francisco. 5,000 


401,500 


3. That shipments of direct-consumption sugar from 
Puerto Rico to the continental United States between Jan¬ 
uary 1, 1938, and March 22, 1938, were as follows: 


Processor: Short Tons 

Porto Rico American Sugar Refinery. 46,866 

Central Aguirre. 1,970 

Central Carmen. 

Central Guanica . 

Central Igualdad. 1,124 

Central Roig . 8,070 

Central San Francisco . 795 


4. That during the years 1935, 1936, and 1937, Puerto 
Rican processors shipped direct-consumption sugar to the 
continental United States in the following amounts: 



Puerto Rican Direct Consumption 
Entries (Refined and Turbinado) 
into the U. S. (In terms of short 
tons raw value) 

1935 

1936 

1937 

Porto Rico American Sugar Refinery 

Central Aguirre. 

Central Garmen . 

116,611 

2,719 

109,945 

2,496 

264 

97,498 

5,767 

Central Guanica. 

1,015 

163 


Central Igualdad. 

Central Rote. 

438 

2,778 

2,590 

52 

16,204 

1,981 

Central San Francisco. 

2,463 

122,971 

118,511 

121,502 
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i On the basis of the foregoing, I hereby determine and 
conclude that the allotment of that portion of the 1938 
Puerto Rican sugar quota which may be filled by ship¬ 
ments of direct-consumption sugar is necessary in order 
to prevent disorderly marketing of sugar, and that in order 
to make a fair, efficient, and equitable distribution of such 
sugar, as required by section 205 (a) of the act, allotments 
should be made by giving equal weight to past marketings 
(Juring the years 1935, 1936, and 1937, and ability to mar¬ 
ket as measured by present plant capacity and actual mar¬ 
ketings of direct-consumption sugar between January 1, 
1938, and March 22, 1938. 

ORDER 

Pursuant to the authority vested in the Secretary of 
Agriculture by section 205 (a) of the act, it is hereby 
ordered: 

1. That the said quantity of 126,033 short tons, raw 
value, of direct-consumption sugar shall be allotted to the 
following processors in the amounts which appear opposite 
their respective names: 

Direct-consumption allot- 


Npne of Processor: ment (short tons, raw value) 

Porto Rico American Sugar Refinery. 93,406 

Aguirre . 3,464 

Carmen . 81 

Guanica . 3,914 

Igualdad. 5,741 

Roig . 11,768 

San Francisco . 1,947 


Unallotted reserve for marketings of raw sugar 

for direct consumption. 5,712 


Total.126,033 

2. That the above-named processors are hereby pro 


hibited from bringing into the continental United States, 
for consumption during the calendar year 1938, any direct- 
consumption sugar (except the above-mentioned amount 
of raw sugar used for direct consumption) from Puerto 
Rico in excess of the marketing allotments set forth in the 
next preceding paragraph. 
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3. That the allotments fixed herein shall not be as¬ 
signed or transferred without the approval of the Secre¬ 
tary of Agriculture or his duly appointed agent. 

4. That this Order shall supersede Puerto Rico Sugar 
Order No. 9, issued by the Secretary on March 30, 1938. 

In Testimony Whereof, M. L. Wilson, Acting Secretary 
of Agriculture, has hereunto set his hand and caused the 
official seal of the Department of Agriculture to be affixed 
in the City of Washington, District of Columbia, this 19th 
day of April, 1938. 

M. L. WILSON, 

(Seal) Acting Secretary of Agriculture. 
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P. R. S. O. No. H 


Issued June 1, 1938 


UNITED STATES DEPARTMENT OF AGRICULTURE 

AGRICULTURAL ADJUSTMENT ADMINISTRATION 
Washington, D. C. 


(Puerto Rico Sugar Order No. 11) 

DECISION AND ORDER OF SECRETARY OF AGRI¬ 
CULTURE ALLOTING THE DIRECT-CONSUMPTION 
PORTION OF THE 1938 SUGAR QUOTA FOR 
PUERTO RICO 

General Sugar Quota Regulations, Series 5, No. 1, issued 
by the Secretary of Agriculture on December 20,1937, pur¬ 
suant to the Sugar Act of 1937 (hereinafter referred to 
as the “act”), provide that the 1938 Puerto Rican sugar 
quota for shipment to the continental United States may 
be filled by shipments of direct-consumption sugar not in 
excess of 126,033 short tons, raw value. 

Under the provisions of section 205 (a) of the act, the 
Secretary is required to allot a quota whenever he finds 
that the allotment is necessary (1) to assure an orderly 
and adequate flow of sugar or liquid sugar in the channels 
of interstate commerce, (2) to prevent the disorderly mar¬ 
keting of sugar or liquid sugar, (3) to maintain a con¬ 
tinuous and stable supply of sugar or liquid sugar, or (4) 
to afford all interested persons an equitable opportunity 
to market sugar or liquid sugar within the quota for any 
area. Section 205 (a) also provides that such allotment 
shall be made after such hearing and upon such notice as 
the Secretary may by regulations prescribe. On December 
31, 1937, the Secretary, pursuant to General Sugar Regu¬ 
lations, Series 2, No. 2, issued a notice of a public hearing 
to be held in Washington, D. C., on January 14, 1938, for 
the purpose of receiving evidence to enable him to make a 
fair, efficient, and equitable distribution of the Puerto 
Rican sugar quota among interested persons and such other 
evidence as might be pertinent to the exercise of the powers 
vested in the Secretary under section 205 (a) of the act. 
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Section 205 (a) of the act requires a preliminary find¬ 
ing of the Secretary as a condition precedent to the calling 
of a hearing. The Notice of Hearing and Designation of 
Presiding Officers issued by the Secretary on December 31, 
1937, provided in part as follows: 

“Pursuant to the authority contained in Section 205 (a) 
of the Sugar Act of 1937 (Public, No. 414, 75th Congress) 
and on the basis of the information now before me, I, H. 
A. Wallace, Secretary of Agriculture, do hereby find that 
the allotment of the 1938 sugar quota for Puerto Rico for 
shipment to the continental United States (including the 
portion which may be filled by direct-consumption sugar, 
pursuant to section 207 (b) of said act) and the 1938 
sugar quota for Puerto Rico for local consumption, estab¬ 
lished pursuant to section 202 and 203, respectively, of the 
said act is necessary to prevent disorderly marketing and 
importation of such sugar * * The preliminary find¬ 
ing was based upon information which the Secretary had 
to the effect that Puerto Rico processors were in a position 
to manufacture and make available for market a potential 
supply of approximately 400,000 short tons of direct-con¬ 
sumption sugar during the calendar year 1938. 

The hearing was held at Washington, D. C., on the date 
specified in the notice. The evidence presented at the hear¬ 
ing indicated that the preliminary finding of the Secretary 
should be confirmed. Such evidence indicated a plant ca¬ 
pacity of 401,500 short tons for all processors in Puerto 
Rico. The total amount of such sugar which may be 
shipped to continental United States under the act is lim¬ 
ited to 126,033 short tons. Under these conditions, it was 
deemed probable that, without allotment of the direct-con¬ 
sumption portion of the quota, more raw sugar would be 
processed into direct-consumption sugar than could be 
shipped to the continental United States during any calen¬ 
dar year. This, it was concluded, would result in disor¬ 
derly marketing of sugar. 

On March 30, 1938, the Secretary issued Puerto Rico 
Sugar Order No. 9, allotting that portion of the 1938 
Puerto Rico sugar quota for shipment to the continental 
United States which may be filled by direct-consumption 
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sugar. On April 19, 1938, the Secretary issued Puerto 
Rico Sugar Order No. 10, which superseded the order of 
March 30, 1938, and which contains allotments identical 
with those made in the first order, together with a full 
statement of the facts and grounds for his decision. 

Section 205 (a) of the act provides in part that: 

Allotments shall be made in such manner and in such amounts as to 
provide a fair, efficient, and equitable distribution of such quota or 
proration thereof, by taking into consideration the processings of sugar 
or liquid sugar from sugar beets or sugarcane to which proportionate 
shares, determined pursuant to the provisions of subsection (b) of 
section 302, pertained; the past marketings or importations of each 
such person; or the ability of such person to market or import that 
portion of such quota or proration thereof allotted to him. The Secre¬ 
tary may also, upon such hearing and notice as he may by regulations 
prescribe, revise or amend any such allotment upon the same basis as 
the initial allotment was made. 

On April 26, 1938, the Secretary issued a notice of a 
public hearing to be held in Washington, D. C., on May 3, 
1938, for the purpose, among others, of receiving evidence 
to enable him to revise or amend Puerto Rico Sugar Order 
No. 10 in accordance with the provisions of section 205 (a) 
of the act. The hearing was held on May 3 as specified in 
the notice and was concluded on May 4. The following 
companies interested in marketing direct-consumption 
sugar in the continental United States during 1938 were 
represented at the hearing: 

Porto Rico American Sugar Refinery, 

Central Aguirre, 

Central Guanica, 

Central Igualdad, 

Central Roig, 

Camuy Sugar Co. 

Puerto Rico Sugar Order No. 10 states the basis for al¬ 
lotments therein made as follows: 

“The first standard stated above for the Secretary to use 
in making allotments, namely, processings to which pro¬ 
portionate shares established under section 302 (b) of the 
act pertain, is inapplicable to the allotment of that portion 
of the quota which may be filled by direct-consumption 
sugar. 
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“The other two standards given in the act, namely, ‘past 
marketings’ and ‘ability * * * to market,’ are applicable 
and should both be used in making individual allotments, 
in order to provide a fair, efficient, and equitable distribu¬ 
tion of the portion of the quota under discussion. 

“In determining ‘ability * * * to market’, it is apparent 
that mill capacity alone cannot be taken as an accurate 
measure. That factor represents only a potential ability 
to produce sugar, dependent upon a number of other fac¬ 
tors, such as the availability of raw sugar, the price of 
raw materials, transportation costs, and similar factors. 
An additional factor must be used in order to arrive at a 
true measure of ability to market. It is believed that the 
ratios of each processor’s current marketings of sugar to 
the total of such marketings should be considered and given 
equal weight with the ratios of each processor’s mill ca¬ 
pacity to the total mill capacity for all processors. Since 
the hearing was held on January 14, 1938, it would be 
possible to take 1937 marketings as indicating the proces¬ 
sor’s current ability to market, but this method would be 
unfair to processors marketing direct-consumption sugar 
for the first time in 1938. In order, therefore, to be fair 
to both new and old processors, and in order to obtain as 
accurate a measure of present ability to market as possible, 
it is necessary to take marketings of direct-consumption 
sugar during the present calendar year. During the first 
three months of the current year, no allotment order was 
in effect and processors were not restricted in their ship¬ 
ments of direct-consumption sugar to the United States, 
and since there was reason to believe that allotments would 
be made, processors had an incentive to hasten shipments 
prior to the making of such allotments. [The Notice of 
Hearing and Designation of Presiding Officers issued by 
the Secretary on December 31, 1937, contained a finding 
to the effect that allotment of the direct-consumption sugar 
was necessary, and processors were thereby put on notice 
that allotments for 1938 would likely be made.] Hence 
the official data of the Department showing actual entries 
against such quota during the period from January 1, 
1938, to March 22, 1938 (the date of final preparation of 
Puerto Rico Sugar Order No. 9), are believed to constitute 
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a necessary factor in determining actual ability to market 
sugar. This factor, along with that of mill refining ca¬ 
pacity, is therefore deemed to be a fair measure of the 
present ability to market sugar.” 

Since section 205 (a) of the act requires that the Secre¬ 
tary, in revising or amending an allotment order, use the 
same basis used in making the initial allotment, it is neces¬ 
sary in this Order to apply the same basic formula as was 
used in Puerto Rico Sugar Order No. 10. 

The evidence presented at the hearings of January 14 
and May 3 in regard to mill refining capacity in terms of 
short tons, refined value, may be summarized as follows: 

Porto Rico American Sugar Refinery: 700 to 800 tons 
per day (pages 29, 48, 62, 65, and 324 of record of hearing 
held on January 14). 

Central Aguirre: 8,000 to 9,000 tons per annum (page 
125 of record of hearing held on January 14). 

Central Guanica: 50,000 tons per annum (page 128 of 
record of hearing held on January 14). 

Central Igualdad: 220 tons per day (pages 103, 194, and 
199 of record of hearing held on May 3). 1 

Central Roig: 210 tons per day (page 273 of record of 
hearing held on May 3). 2 


1 The record of the hearing held on January 14 indicated a maximum 
capacity of 225 tons per day, but the same witness who testified in 
regard to plant capacity at the first hearing testified at the hearing of 
May 3 (page 199 of record) that 200 to 225 tons per day is more nearly 
correct. In view of the fact that a test run has shown 220 tons per 
day (page 103 of record of hearing held on May 3), this figure is taken 
as the rated mill capacity instead of 212.5 tons per day which would 
be taken in the absence of testimony showing actual performance in 
excess of that figure. 

2 Although the record of the hearing on January 14 indicated a rated 
plant capacity of 200 tons per day (pp. 170 and 174 of record), the 
fact that the company has actually exceeded that figure indicates that 
the rated capacity should be something in excess of 200 tons per day. 
The testimony shows (page 273 of record of hearing held on May 3) 
that the company has actually produced an average of 210 tons of 
sugar per day over a period of several days. Hence 210 tons per day 
is taken as the rated plant capacity. 
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No testimony was given either at the hearing of January 
14 or of May 3 bearing on the mill refining capacity of 
Central Carmen and Central San Francisco. It is, there¬ 
fore, necessary to take 1936 3 entries of direct-consumption 
sugar into the continental United States as the mill capac¬ 
ity for these companies. In 1936, Central Carmen brought 
into the continental United States 264 short tons, raw 
value, of direct-consumption sugar, or 247 short tons, re¬ 
fined value, and Central San Francisco brought in during 
the same year 2,590 short tons, raw value, of direct-con¬ 
sumption sugar, or 2,421 short tons, refined value. (Gov¬ 
ernment Exhibit No. 3). 

! The actual quantities of Puerto Rican direct-consump¬ 
tion sugar certified for entry into the continental United 
States between January 1,1938, and March 22,1938 (Gov¬ 
ernment Exhibit No. 3), were as follows: 

Short tons, 

raw value 


Porto Rico American Sugar Refinery. 46,866 

Central Aguirre. 1,970 

Central Carmen. 

Central Guanica . 

Central Igualdad. 1,124 

Central Roig . 8,070 

Central San Francisco . 796 


58,825 

In determining ‘‘past marketings” for processors which 
have shipped direct-consumption sugar to the continental 
United States, it is believed that the years 1935,1936, and 
1937 should be used, since they are years during which a 
quota system was in effect and, consequently, are believed 
to be fair and reasonable under a restrictive program such 
as that provided for under the present and prior sugar 
legislation. The marketing history 4 for these years (Gov- 

3 Being the year in which Centrals Carmen and San Francisco brought 
in more direct-consumption sugar than in any other year of the period 
1935-1937, inclusive. (Government Exhibit No. 3.) 

4 Sugar from outside the continental United States cannot be “mar¬ 
keted” within the meaning of the act until after release from customs 
custody. 
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eminent Exhibit No. 3) is as follows: 



Puerto Rican direct-consumption 
sugar entries (refined and tur- 
bihado) for consumption in the 
U. S. (in terms of short tons, 
raw value) 

1935 

1936 

1937 

Porto Rico American Sugar Refinery 

Central Aguirre . 

Central Carmen . 

116,611 

2,719 

109,945 

2,496 

264 

97,498 

5,767 

Central Guanica. 

1,015 

163 


Central Igualdad. 

Central Roig. 

438 

2,778 

2,590 

52 

16,204 

1,981 

Central San Francisco. 

2,463 


122,971 

118,511 

121,502 


It is deemed desirable to reserve 5,712 short tons of sugar 
to be set aside for persons who bring in raw sugar from 
Puerto Rico for direct-consumption purposes, which amount 
represents the average quantity of such sugar brought in 
during the years 1935-1937, inclusive. It is not practicable 
to allot this quantity of sugar to individual processors, in¬ 
asmuch as it would have to be allotted to 34 raw sugar 
processors, thereby rendering it impossible to make an ef¬ 
ficient allotment as required by the act. An allotment 
would require continental purchasers of raw sugar for 
direct consumption to deal with a large number of sellers 
in order to obtain their requirements. Such disruption of 
customary trade practices could not reasonably be said to 
be an efficient distribution of this kind of sugar as re¬ 
quired by the act. 

On the basis of the record of the hearings held on Jan¬ 
uary 14, 1938, and May 3, 1938, I hereby find: 5 

1. That the Puerto Rican processors of direct-consump¬ 
tion sugar are equipped to produce 415,168 short tons, re¬ 
fined value, 6 of sugar during the calendar year 1938. 


5 Since section 205 (a) of the act requires that allotment be made 
“to persons who market or import sugar”, no allotment can be made 
to Camuy Sugar Company, inasmuch as that company is not engaged 
in the manufacture of direct-consumption sugar at the present time. 

6 300 working days per year. 
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2. That the present plant capacity of each Puerto Rican 
processor of direct-consumption sugar is as follows: 


Rated refining capacity 

Processor: per annum, 300-day basis 

Porto Rico American Sugar Refinery. 225,000 

Central Aguirre . 8,500 

Central Carmen . 247 

Central Guanica. 50,000 

Central Igualdad. 66,000 

Central Roig . 63,000 

Central San Francisco. 2,421 


415,168 


, 3. That the quantities of direct-consumption sugar 
certified for entry into the continental United States from 
Puerto Rico between January 1,1938, and March 22,1938, 
were as follows: 

Short tons, 

Processor: raw value 


Porto Rico American Sugar Refinery. 46,866 

Central Aguirre . 1,970 

Central Carmen. 

Central Guanica . 

Central Igualdad. 1,124 

Central Roig. 8,070 

Central San Francisco . 795 


4. That during the years 1935, 1936, and 1937, Puerto 
Rican processors brought direct-consumption sugar (re¬ 
fined and turbinado) into the continental United States for 
consumption therein in the following amounts: 


! 

Puerto Rican direct-consumption 
sugar entries (refined and tur¬ 
binado) for consumption in the 
U. S. (in terms of short tons, 
raw-value) 

1935 

1936 

1937 

Porto Rico American Sugar Refinery 
Central Aguirre . 

Central Carmen . 

116,611 

2,719 

109,945 

2,496 

264 

97,498 

5,767 

Central Guanica . 

1,015 

163 


Central Igualdad. 

Central Roifr. 

438 

2,778 

2,590 

52 

16,204 

1,981 

Central San Francisco. 

2,463 


M 

118,511 

121,502 
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On the basis of the foregoing and after consideration of 
the briefs submitted by interested persons following the 
hearings of January 14 and May 3, 1938, and the objec¬ 
tions and arguments filed in opposition to the proposed 
order 7 revising the allotments made in Puerto Rico Sugar 
Order No. 10, issued April 19, 1938, I hereby determine 
and conclude that the allotment of that portion of the 1938 
Puerto Rican sugar quota which may be filled by shipments 
of direct-consumption sugar is necessary in order to pre¬ 
vent disorderly marketing of sugar, and that in order to 
make a fair, efficient, and equitable distribution of such 
sugar, as required by section 205 (a) of the act, allotments 
should be made by giving equal weight to (1) past market¬ 
ings during the years 1935,1936, and 1937, and (2) ability 
to market, measured by giving equal weight to present 
plant capacity and the quantities of direct-consumption 
sugar certified for entry into the continental United States 
between January 1, 1938, and March 22, 1938. 

ORDER 

Pursuant to the authority vested in the Secretary of 
Agriculture by section 205 (a) of the act, it is hereby 
ordered: 

1. That the allotments contained in Puerto Rico Sugar 
Order No. 10 shall be, and they are hereby, revised, and 
the said quantity of 126,033 short tons, raw value, of 
direct-consumption sugar is hereby allotted to the following 
processors in the amounts which appear opposite their re- 


7 Following the hearing of May 3, the Secretary, on May 14, 1938, 
issued a proposed order which was published in the Federal Register 
on May 17, 1938. Interested persons were given until May 24, 1938, 
in which to file objections to the proposed order. Objections were filed 
by Central San Francisco, Central Roig, and Central Igualdad. Since 
all interested persons were given ten days in which to file written ob¬ 
jections to the proposed order, petitions for oral argument are hereby 
denied. 
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spective names: 

Direct-consumption allotment 


Name of processor: (short tons, raw value) 

Porto Rico American Sugar Refiinery. 93,975 

Aguirre . 3,443 

Carmen . 62 


Guanica . 3,791 

Igualdad. 5,465 

Roig . 11,837 

San Francisco . 1,748 


Unallotted reserve for marketings of raw sugar 
for direct consumption. 


120,321 

5,712 


126,033 


2. That the above-named processors are hereby pro¬ 
hibited from bringing into the continental United States, 
for consumption during the calendar year 1938, any direct- 
consumption sugar (except the above-mentioned amount of 
raw sugar for direct consumption) from Puerto Rico in 
excess of the marketing allotments set forth in the next 
preceding paragraph. 

3. That this order shall supersede Puerto Rico Sugar 
Order No. 10, issued by the Secretary on April 19, 1938. 

i In Testimony Whereof, H. A. Wallace, Secretary of Ag¬ 
riculture, has hereunto set his hand and caused the official 
seal of the Department of Agriculture to be affixed in the 
City of Washington, District of Columbia, this 1st day of 
June, 1938. 


(Seal) 


H. A. WALLACE, 
Secretary of Agriculture. 
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P. R. S. O. No. 13 Issued January 5, 1939 

UNITED STATES DEPARTMENT OF AGRICULTURE 

SUGAR DIVISION, WASHINGTON, D. C. 


(Puerto Rico Sugar Order No. 13) 

DECISION AND ORDER OF THE SECRETARY OF AG- 
RICULTURE ALLOTTING THE DIRECT-CONSUMP¬ 
TION PORTION OF THE 1939 SUGAR QUOTA FOR 
PUERTO RICO 

PRELIMINARY STATEMENT 

Section 207 (b) of the Sugar Act of 1937 (hereinafter 
referred to as the “act”) provides that no more than 126,033 
short tons, raw value, of the sugar quota for Puerto Rico 
for the calendar year 1939 may be filled by direct-consump¬ 
tion sugar. 

Under the provisions of section 205 (a) of the act, the 
Secretary is required to allot a quota whenever he finds 
that the allotment is necessary (1) to assure an orderly and 
adequate flow of sugar or liquid sugar in the channels of 
interstate commerce, (2) to prevent the disorderly market¬ 
ing of sugar or liquid sugar, (3) to maintain a continuous 
and stable supply of sugar or liquid sugar, or (4) to afford 
all interested persons an equitable opportunity to market 
sugar or liquid sugar within the quota for any area. Sec¬ 
tion 205 (a) also provides that such allotment shall be made 
after such hearing and upon such notice as the Secretary 
may by regulations prescribe. 

On October 6, 1938, the Secretary, pursuant to General 
Sugar Regulations, Series 2, No. 2, issued a notice of a 
public hearing to be held in Washington, D. C., on October 
25, 1938, for the purpose, among others, of receiving evi¬ 
dence to enable him to make a fair, efficient, and equitable 
distribution of that portion of the 1939 quota for Puerto 
Rico for consumption in the continental United States 
which may be filled by direct-consumption sugar. 
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Section 205 (a) of the act requires a preliminary finding 
of the Secretary as a condition precedent to the calling of 
a hearing. The Notice of Hearing and Designation of Pre¬ 
siding Officers issued by the Secretary on October 6,1938, 
provided in part as follows: 

Pursuant to the authority contained in Section 205 (a) of the Sugar 
Act of 1937 (Public, No. 414, 75th Congress) and on the basis of the 
information now before me, I, H. A. Wallace, Secretary of Agriculture, 
do hereby find that the allotment of that portion of the 1939 quota 
for Puerto Rico for consumption in the continental United States which 
may be filled by direct-consumption sugar, pursuant to section 207 (b) 
of the said act, is necessary to prevent disorderly marketing and im¬ 
portation of such sugar and to afford all interested parties an equitable 
to market such sugar in the continental United States, and 
: notice that a public hearing will be held at Washington, 
P. C., in the auditorium of the United States Department of Agricul¬ 
ture on October 25, 1938, at 10 a. m. 


opportunity 
hereby give 


The hearing was held at Washington, D. C., on the date 
specified in the notice. 


Upon the preliminary question of the necessity for mak¬ 
ing allotments, the representative of the Sugar Division 
testified that, upon the basis of information available to 
the Department, there would be in 1939 potential supplies 
of direct-consumption sugar in Puerto Rico equal to ap¬ 
proximately 436,168 short tons (R. p. 16). This figure was 
based in part on an estimated refining capacity of 21,000 
short tons per annum for the new refinery (Camuy Sugar 
Company) which has begun operations since the issuance 
of 1938 allotments. However, subsequent testimony indi¬ 
cated that this new refinery has a potential refining capac¬ 
ity of 30,000 short tons of sugar per annum (R. p. 65). 1 
Thus, the total annual rated refining capacity of all mills 
in Puerto Rico for 1939, and hence the potential supply of 
direct-consumption sugar available, is approximately 445,- 
168 short tons of sugar, whereas the total amount of direct- 
consumption sugar which may be brought into the conti¬ 
nental United States during 1939 is 126,033 short tons, 
raw value. Two other witnesses testified on this question, 
one contending that no allotment should be made (R. pp. 
67-82), and the other taking the position that allotments 
are necessary (R. pp. 82-99). No factual testimony was 


1 100 short tons per day multiplied by 300 days (R. p. 25). 
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offered in regard to the Secretary's finding that allotment 
of direct-consumption sugar was necessary in order to af¬ 
ford all interested persons an equitable opportunity to mar¬ 
ket such sugar. 

In regard to the manner in which the allotment should 
be made, the representative of the Sugar Division testified 
that the first standard stated in the act, namely, the pro¬ 
cessings of sugar to which proportionate shares, established 
under the act, pertain, was inapplicable (R. p. 17) since 
the use of that standard would require the making of allot¬ 
ments to a number of processors in Puerto Rico who are not 
equipped to produce refined sugar, which constitutes the 
bulk of the direct-consumption sugar (R. p. 27). The tes¬ 
timony on this point on behalf of the Sugar Division was 
not controverted by any other witness. 2 The representa¬ 
tive of the Sugar Division then proposed that allotments be 
made by giving fifty percent weight to each of the other 
two standards given in the act, namely, “past marketings" 
and “ability * * * to market" (R. p. 18). It was pro¬ 
posed to use as the measure of past marketings the quan¬ 
tities of direct-consumption sugar brought into the conti¬ 
nental United States during the years 1935,1936, and 1937 
(R. p. 18). It was further proposed that ability to market 
be measured by giving equal weight to (1) mill refining 
capacity, measured by the outturn of sugar during the 
best ten consecutive working days for 1937 or the first 
nine months of 1938, multiplied by 300 working days in 
the case of mills making refined sugar and 125 days in the 
case of mills making washed or turbinado sugar, and (2) 
the quantities of direct-consumption sugar certified for 
entry into the continental United States between January 
1 and March 30, 1938 (R. pp. 24, 25). The witness for 
Central Igualdad testified that the use of the years 1935, 
1936, and 1937 as the measure of past marketings would 
be unfair to that company (R. p. 138), and proposed that 
fifty percent weight be given to past marketings but that 
such marketings be measured by (1) the average market- 


2 It was argued in the briefs filed on behalf of Central Guanica and 
Central Aguirre that the standard should be used in making the allot¬ 
ments. 
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ings of direct-consumption sugar for the years 1936, 1937, 
and 1938, (2) eighty percent of the average marketings 
for any two of such years, or (3) seventy percent of the 
marketings of any one of such years (R. pp. 138, 143), in 
a manner similar to the option given to a grower under the 
old Puerto Rican Production Adjustment Contract (R. pp. 
138, 139). Witnesses testifying on behalf of Central Roig 
(R. pp. 299, 300), Central Camuy (R. pp. 325, 326), and 
Central San Francisco (R. pp. 351, 352), gave their ap¬ 
proval to the proposal made on behalf of Central Igualdad. 

i On the question of ability to market, the witness for Cen¬ 
tral Igualdad testified that the proposed use of ten consecu¬ 
tive working days to measure refining capacity was un¬ 
fair because that company followed the practice of closing 
down for week ends (R. p. 153), and that such proposal 
unduly favored one of the mills marketing direct-consump¬ 
tion sugar (R. p. 140). 3 The testimony on behalf of Cen¬ 
tral Aguirre (R. p. 169), Central Roig (R. p. 273), and 
Central Camuy (R. p. 323), indicated that these companies 
also followed the practice of discontinuing operations for 
the week end, or a similar period. Objection was also made 
to the proposal of the Sugar Division to give one-half weight 
tc the quantities of sugar certified for entry into the con¬ 
tinental United States between January 1 and March 30, 
1938, in determining ability to market (Central Igualdad, 
It. p. 142; Central Aguirre, R. p. 161; Central Guanica, R. 
p. 176; Central Roig, brief, pp. 13-16; Central Camuy, R. 
p. 324). It was proposed that fifty percent weight be given 
to ability to market but that the measure be a ten consecu¬ 
tive working days average, exclusive of the days of liquida¬ 
tion, or a five consecutive working days average (Central 
Igualdad, R. p. 144; Central Roig, R. pp. 299, 300; Central 
Camuy, R. pp. 325, 326; Central San Francisco, R. pp. 351, 
352). The testimony on behalf of the Porto Rican Ameri¬ 
can Sugar Refinery indicated that that company was in 
substantial agreement with the basis of allotment proposed 
on behalf of the Sugar Division. 


3 Porto Rican American Sugrar Refinery operates its mill continuously 
to fill its allotment (R. p. 214). 
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BASIS OF ALLOTMENT 

The applicable standards given in the act for allotting 
that portion of the quota which may be filled by direct- 
consumption sugar are “past marketings” and “ability 
* * * to market.” It is believed to be necessary to em¬ 
ploy both of these standards in order to make a fair, ef¬ 
ficient, and equitable distribution of the direct-consumption 
portion of the quota as required by the act. 

There are two important factors to consider in determin¬ 
ing “ability * * * to market” direct-consumption sugar. 
These two factors are (1) “refining capacity,” and (2) 
current marketings of direct-consumption sugar. Both of 
these factors are essential to a determination of present 
ability to market sugar. The refining capacity of proces¬ 
sors can best be determined by actual performance for a 
representative period of time, rather than by mere rated 
mill capacity. It is believed that the best ten consecutive 
working days should be taken as the basie performance 
period. However, in view of the fact that most mills in 
Puerto Rico follow the practice of discontinuing operations 
for the week end or a similar period (R. pp. 153, 169, 273, 
323), it was deemed necessary, in the interest of fairness 
to all, to use the best five consecutive working days of the 
basic ten-day period. This five-day period is deemed to be 
a representative period for the purpose of measuring mill 
refining capacity. In regard to the second factor, it is be¬ 
lieved that the period from January 1,1938, to October 24, 
1938, affords the best available measure of current market¬ 
ings and should be considered in determining “ability * * * 
to market.” This is deemed to be a fair measure in view 
of the fact that all 1938 allotments had been filled, or sub¬ 
stantially filled, on October 24,1938 (R. Ex. 4). Since it is 
apparent from the record that no processor will receive an 
allotment equal to the amount of direct-consumption sugar 
which could be marketed, it is important in determining 
ability to market to give such weight to the factors used as 
will afford the best relative measure of such ability for all 
processors. Accordingly, it is believed that the factor of 
“refining capacity,” as measured by actual performance 


for the period stated, has a greater relative importance in 
measuring “ability * * * to market” than has the factor 
of current marketings. This results from the fact that cur¬ 
rent marketings could not exceed the allotment, whereas 
the production of sugar during the five consecutive work¬ 
ing days was not subject to a similar limitation. There¬ 
fore, it is believed that “ability * * * to market” should 
be measured by giving three-fourths weight to the highest 
average output during the best five consecutive days of the 
above-mentioned basic ten-day period and by giving one- 
fourth weight to current marketings for the period from 
January 1,1938, to October 24,1938, as shown by the quan¬ 
tities of sugar certified for entry into the continental 
United States during that period. 

In determining “past marketings” for processors which 
have shipped direct-consumption sugar to the continental 
United States, it is believed that the years 1935,1936,1937, 
apd 1938 up to October 24, the day prior to the hearing, 
should be used since they represent the entire period during 
which a quota system has been in effect and, consequently, 
are believed to be fair and reasonable under a restrictive 
program such as that provided for under the present and 
prior sugar legislation. 

It is deemed desirable to reserve 5,712 short tons of sugar 
to be set aside for persons who bring in raw sugar from 
Puerto Rico for direct-consumption purposes, which amount 
represents the average quantity of such sugar brought in 
during the years 1935-1937, inclusive. It is not practicable 
to allot this quantity of sugar to individual processors, inas¬ 
much as it would have to be allotted to thirty-four raw 
sugar processors, thereby rendering it impossible to make 
an efficient allotment as required by the act. An allot¬ 
ment would require continental purchasers of raw sugar 
for direct consumption to deal with a large number of 
sellers in order to obtain their requirements. Such disrup¬ 
tion of customary trade practices could not reasonably be 
said to be an efficient distribution of this kind of sugar 
as required by the act. 
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SUMMARY OF EVIDENCE AS TO CAPACITY AND 
PAST MARKETINGS 

The evidence presented at the hearing in regard to mill 
refining capacity, as measured by the best five consecutive 
days of the basic ten-day period, may be summarized as 
follows: 4 

Average 
Daily Run in 
Short Tons, 
Refined Value 

Porto Rican American Sugar Refinery (R. Ex. 13). . 690.65 


Central Aguirre (R. Ex. 11). 110.12 

Central Guanica (R. Ex. Unnumbered). 116.52 

Central Igualdad (R. Ex. 7). 221.32 

Central Roig (R. Ex. 14). 200.67 

Central San Francisco (R. Ex. Unnumbered). 25.42 

Central Camuy (R. Ex. 15). 75.64 


The quantities of direct-consumption sugar marketed in 
the continental United States during the years 1935, 1936, 
1937, and 1938 up to October 24 (R. Ex. 3 and Ex. 4), are 
as follows: 


Puerto Rican direct-consumption 
sugar entries (refined and tur- 
binado) for consumption in the 
U. S. (in terms of short tons, 
raw value) 



1935 

1936 

1937 

Jan. 1 to 
Oct. 24, 
1938 

Porto Rican American Sugar Refinery 

Central Aguirre . 

Central Carmen . 

116,611 

2,719 

109,945 

2,496 

264 

97,498 

5,767 

93,975 

3,443 

Central Guanica . 

1,015 

163 


3,355 

5,744 

11,843 

1,766 

Central Igualdad. 

Central Roig. 

438 

2,778 

2,590 

52 

16,204 

1,981 

Central San Francisco. 

2,463 

122,971 

118,511 

121,502 

1 

120,126 


FINDINGS OF FACT 

On the basis of the record of the hearings, I hereby find: 

1. That, on the basis of rated refining capacity, Puerto 
Rican processors of direct-consumption sugar are equipped 

< No evidence on this point was presented on behalf of Central 
Carmen. 
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to produce approximately 445,168 short tons, refined value, 
of sugar during the calendar year 1939. 

2. That the present plant capacity, measured by actual 
performance, of each Puerto Rican processor of direct- 
consumption sugar is as follows: 

Refining Capacity 


Per Annum 

Processor: Refined Value 1 

Porto Rican American Sugar Refineiy. 207,195 

Central Aguirre. 13,765 

Central Carmen . 

Central Guanica . 34,956 

Central Igualdad. 66,396 

Central Roig . 60,201 

Central San Francisco. 3,178 

Central Camuy . 22,692 


|3. That during the years 1935, 1936, 1937, and 1938 
up to October 24, Puerto Rican processors brought direct- 
consumption sugar (refined and turbinado) into the conti¬ 
nental United States for consumption therein in the fol¬ 
lowing amounts: 



Puerto Rican direct-consumption 
sugar entries (refined and tur¬ 
binado) for consumption in the 
U. S. (in terms of short tons, 
raw value) 

1935 

1936 

1937 

Jan. 1 to 
Oct. 24 
1938 

Porto Rican American Sugar Refineiy 

Central Aguirre . 

Central Carmen . 

116,611 

2,719 

109,945 

2,496 

264 

97,498 

5,767 

93,975 

3,443 

Central Guanica. 

1,015 

163 


3,355 

5,744 

11,843 

1,766 

Central Igualdad . 

Central Roig. 

438 

2,778 

2,590 

52 

16,204 

1,981 

Central San Francisco. 

i 

2,463 

122,971 

118,511 

121,502 

120,126 


CONCLUSIONS 

On the basis of the foregoing, and after consideration of 
the briefs submitted following the hearing and the objec¬ 
tions and arguments filed in opposition to the proposed find- 


1 300-day basis for mills manufacturing refined sugar and 125-day 
basis for mills manufacturing washed or turbinado sugar (R. p. 25). 
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ings of fact, conclusions and order 6 of the presiding officers 
who conducted the hearing, I hereby determine and con¬ 
clude that the allotment of that portion of the 1939 Puerto 
Rican sugar quota which may be filled by direct-consump¬ 
tion sugar is necessary in order to afford all interested per¬ 
sons an equitable opportunity to market sugar and to pre¬ 
vent disorderly marketing of sugar, and that in order to 
make a fair, efficient, and equitable distribution of the 
direct-consumption portion of the quota, as required by 
section 205 (a) of the act, allotments should be made by 
giving equal weight to (1) past marketings during the 
years 1935,1936,1937, and 1938 up to October 24, and (2) 
ability to market, measured by giving three-fourth weight 
to present refining capacity, determined as aforesaid, and 
one-fourth weight to the quantities of direct-consumption 
sugar certified for entry into the continental United States 
between January 1, 1938, and October 24, 1938. 

ORDER 

Pursuant to the authority vested in the Secretary of 
Agriculture by section 205 (a) of the act, it is hereby or¬ 
dered that: 

Sec. 1. ORIGINAL ALLOTMENTS. The direct-con¬ 
sumption portion of the 1939 sugar quota for Puerto Rico 
(126,033 short tons, raw value) is hereby allotted to the 
following processors in the amounts which appear opposite 
their respective names: 

Direct-consumption allotment 


Name of processor: (short tons, raw value) 

Porto Rican American Sugar Refinery. 86,714 

Aguirre . 3,749 

Carmen . 33 

Guanica . 4,827 

Igualdad. 8,851 

Roig . 11,972 

San Francisco . 1,668 

Camuy . 2,507 


120,321 

Unallotted reserve for marketings of raw sugar 

for direct consumption. 5,712 


126,033 


5 A copy was sent by registered mail on December 10, 1938, to each 
of the interested persons who were given until December 23, 1938, to 
file objections. Objections were filed by Porto Rican American Sugar 
Refinery, Central Roig, and Central Igualdad. 
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i Sec. 2. ADDITIONAL ALLOTMENTS. The portion 
of the aforesaid unallotted reserve which is unfilled on Sep¬ 
tember 1, 1939, shall be prorated among the above-named 
processors on the basis of the allotments set forth in Sec. 1 
hereof and such allotments shall be increased accordingly. 

Sec. 3. RESTRICTIONS ON SHIPMENT. The above- 
named processors are hereby prohibited from bringing into 
the continental United States, for consumption during the 
calendar year 1939, any direct-consumption sugar (except 
the above-mentioned amount of raw sugar for direct con¬ 
sumption which may be brought in up to September 1,1939) 
from Puerto Rico in excess of the marketing allotments 
established in Secs. 1 and 2 hereof. 

IN TESTIMONY WHEREOF, I have hereunto set my 
hand and caused the official seal of the Department of Ag¬ 
riculture to be affixed in the District of Columbia, city of 
Washington, this 5th day of January, 1939. 

, (Seal) H. A. WALLACE, 

Secretary of Agriculture. 
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Gay Union Corporation, Inc., appellant 

v. 
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No. 7403 
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appellant 

v. 

Henry A. Wallace, Secretary of Agriculture 


BRIEF FOE APPELLEE 

STATEMENT OF CASE 
I. Introductory statement 

The appellants, claiming to be processors of 
sugar in Louisiana, complain in these consolidated 

appeals of the decision of the Secretary of Agri- 

(i) 


2 


culture under which marketing allotments of the 
1939 sugar quota for the Mainland Cane Sugar 
Area (Louisiana and Florida) were made to proc¬ 
essors of sugar from sugarcane (R. 1-8). 

The decision of the Secretary, dated April 28, 
1939, appears on pages 206-219 of the Record. 

The quota for the Mainland Cane Sugar Area 
and the marketing allotments thereof are provided 
for by Title II of the Sugar Act of 1937 (act of 
September 1,1937, c. 898, 50 Stat. 903; Sec. 1100 et 
seq., Title 7, U. S. C.). 

The separate appeals of the appellants were 
taken pursuant to section 205 (b-c) of the act 
(R. 1-8). 

The appeals were consolidated by an order of this 
court dated June 19,1939 (R. 219-220). 

The similar appeals of Whitney National Bank 
of New Orleans et al., and of the Waverley Sugar 
Manufacturing Company, Ltd., were dismissed by 
said appellants on July 5, 1939, and August 26, 
1939, respectively. 

II. Status of the appellants as processors of sugar 
A. Canal Bank & Trust Co„ in Liquidation 

The appellant, Canal Bank & Trust Company, in 
Liquidation, complains of the fact that no market¬ 
ing allotment was given to it. The appellant owns 
a sugar plantation commonly known as “St. Elmo 
Plantation” and a sugar factory commonly known 
as “Longview Factory,” located in the Parish of 


St. James, State of Louisiana. The sugar factory 
constitutes an improvement built on the plantation. 

The factory has not been operated since 1929. 
Consequently, the factory has neither processed nor 
marketed sugar during the past ten years. It is 
claimed that the plantation produced in the crop 
year 1938 approximately 7,500 tons of sugarcane, 
and has a production capacity of 15,000 tons of 
sugarcane. The factory is stated to have a rated 
24-hour processing capacity of 600 tons of sugar¬ 
cane. It is also stated that the factory has been 

A/ 

maintained intact at considerable expense, and, 
with the usual and customary repairs to the ma¬ 
chinery, can be placed in operation upon short 
notice and in good condition. It is further claimed 
that the cane available for processing at the fac¬ 
tory, including plantation cane, is sufficient in 
quantity to insure economical seasonal grinding. 

The appellant refers to the necessity of a market¬ 
ing allotment for the factory in order that the 
plantation and factory may be disposed of in the 
orderly course of the liquidation of the assets of 
the Bank, and states that two opportunities to sell 
the plantation and factory were lost, late in 1937 
and early in 19: >8, because of the absence of any 
assurance of an equitable marketing allotment (R. 
167-176, 189-193). 

I?. Gay Union Corporation, Inc. 

The appellant, Gay Union Corporation, Inc., also 
complains of the fact that no marketing allotment 
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was given to it. The appellant owns sugar planta¬ 
tions known as “Union,” “Homestead,” “Reli¬ 
ance,” and “New Hope,” located in the Parishes 
of Iberville and West Baton Rouge, State of Lou¬ 
isiana, and a sugar factory known as the “Union 
Sugar Factory” built upon said plantations. The 
plantations contain approximately 3,500 acres of 
land, of which about 2,700 acres are cultivable. The 
factory is said to have a rated 24-hour processing 
capacity of S00 tons of sugarcane. 

Fifty-one percent of the capital stock of the ap¬ 
pellant is owned by the Canal Bank & Trust Com¬ 
pany, in Liquidation, the other appellant. The 
Bank also holds an obligation of the Gay Union in 
excess of $240,000 secured by first mortgage on the 
real estate, sugar mill, and equipment of the latter. 
The interest of the Bank in the factory is the same 
as its interest in the Longview Factory mentioned 
in the preceding paragraph. 

The Union Sugar Factory has not been in opera¬ 
tion since 1928. Consequently, the factory has 
neither processed nor marketed sugar during the 
past ten years. The factory was shut down in 1929 
for economic reasons and because of an inadequate 
cane supply. It is claimed that the factory has 
been kept intact since 1928 and is now capable of 
operation with only the usual pregrinding repairs, 
and that an economic need exists for the operation 
of the factory at this time. The appellant states 
that it desires to arrange for the operation of the 
factory directly by the owner or by lease or by sale. 
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The appellant estimates that 40,000 tons of sugar¬ 
cane can be obtained for processing at the factory 
during the 1939-1940 season (R. 173, 175, 176-180, 
185-189, and “Addition to Record”). 

The foregoing statements are taken from affi¬ 
davits, briefs, and objections filed with the Secre¬ 
tary of Agriculture, and the facts stated in 
connection with Gay Union Corporation, Inc., 
were not technically before the Secretary at the 
time of the issuance of his decision and order estab¬ 
lishing marketing allotments of the 1939 sugar 
quota for the Mainland Cane Sugar Area. 

III. Questions 

The sole questions presented for decision are: 

(1) Whether the standard prescribed by the act 
for the making of marketing allotments of sugar 
among processors of sugar was applied by the Sec¬ 
retary of Agriculture, in accordance with law, in 
his decision allotting the 1939 sugar quota for the 
Mainland Cane Sugar Area, under which decision 
the appellants were not given any allotment of 
sugar, and 

(2) Whether the case has become moot as a re¬ 
sult of the suspension by the President of the 
operation of Title II of the act under which the 
quota for the area, and the marketing allotment of 
the quota, were established. 

The appellants refer to the factors required by 
the act to be taken into consideration in the making 
of “a fair, efficient, and equitable distribution” of 

190001—30 - 2 
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the quota for the area “to persons who mar¬ 
ket * * * sugar" (R. 1-2, 5-6). These fac¬ 
tors are (1) “the processings of sugar * * * 

from * * * sugarcane to which proportionate 
shares’’ 1 of farms pertain; (2) “the past market¬ 
ings * * * of each such person’'; and (3) “or 

the ability of such person to market * * * that 
portion of such quota * * * allotted to him" 
(Act, Sec. 205 (a)). 

It is contended by the appellants, in their state¬ 
ments of reasons for the appeals, that the Secre¬ 
tary of Agriculture erred in failing specifically to 
invoke the third factor mentioned above relating 
to ability to market (R. 2, 6. 234-235). It is fur¬ 
ther contended, in the statement of supposed errors 
for which the appeals are prosecuted, that the four- 
year period, 1935-1938, taken by the Secretary as 
a representative period for the determination of 
“past marketings” is not fairly representative of 
such marketings (R. 234-235). For these reasons, 
it is claimed that the action of the Secretary in 
not giving any marketing allotment to the appel¬ 
lants, whose factories have been idle during the past 
ten years, is in violation of the provisions of the 
act and of the due process clause of the Fifth 
Amendment of the Constitution (R. 235). 

1 See pp. 1*2-14 of this brief for explanation of the nature 
and purpose of “proportionate shares.” 


IV. The applicable provisions of the act 2 
A. Generally 

The applicable provisions of the act are regula¬ 
tive of interstate and foreign commerce in sugar. 
The act provides for the yearly determination of 
the sugar-consumption requirements of the conti¬ 
nental United States and for the proration of the 
amount of such requirements among the several 
areas, domestic and foreign, which supply such 
requirements. It is provided also that, under pre¬ 
scribed conditions, the quota for any particular 
area may be distributed among processors therein 
or importers therefrom by means of marketing or 
importation allotments (Title II). 3 

The act contains definitions of many of the terms 
used therein. The sugar covered by the act may 

2 Act of September 1, 1937, c. 598; 50 Stat. 903; 7 U. S. C. 
1100, et .s eq. Title IV, relating to “Excise Taxes with Re¬ 
spect to Sugar,” and Title III. containing “Conditional- 
Payment Provisions,” are not applicable to this case, except 
that the amount of processings of sugarcane represented by 
“proportionate shares” given to producers, pursuant to the 
“Conditional-Payment Provisions ” is mentioned in section 
*205 (a) of Title II, containing “Quota Provisions,” as one 
of the factors to be considered in making marketing allot¬ 
ments of the quota for any area supplying the sugar require¬ 
ments of the continental United States. 

3 Quotas are also to be established for the amounts of sugar 
which may be marketed for local consumption in Hawaii 
and Puerto Rico equal to the requirements of consumers 
therein as such requirements are determined by the Secretary 
of Agriculture (Sec. 203). 
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be derived from sugarcane or sugar beets. In 
either case, the sugar may be raw sugar or direct- 
consumption sugar, depending upon the stage of 
i refinement, and sugar may be in either liquid or 
crystalline form (Sec. 101 (b)-(f)). 

Sugar is referred to quantitatively herein in 
terms of short tons, raw value, as “raw value” is 
defined in the act (Sec. 101 (h), 210 (a)). 

The quota provisions of the act expire on Decem¬ 
ber 31, 1940, and the operation of such provisions 
may be suspended by the President prior thereto 
(Title V, Secs. 509, 513). 

B. Sugar consumption requirements for the continental United 
States (section 201 of the act) 

These requirements are to be determined by the 
Secretary of Agriculture for each calendar year, 
and determination for any such year is required to 
be made during the month of December in the pre¬ 
ceding year. 4 The primary basis to be used in the 
making of the determinations is the quantity of 
direct-consumption sugar distributed for consump¬ 
tion within the continental United States during 
the twelve-month period ending October 31 prior 
to the calendar year for which the determination 
is to be made. 5 Allowances are to be made for a 
deficiency or surplus in inventories and changes 

4 “* * * and at such other times during such calendar 

year as the Secretary may deem necessary to meet such 
requirements” (Sec. 201). 

I 5 Such distribution is to be ascertained from official sta¬ 
tistics of the Department of Agriculture (Sec. 201). 
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in consumption. 0 Further allowances may be 
made “in order that the regulation of commerce 
provided for under this Act shall not result in ex¬ 
cessive prices to consumers” 7 (Sec. 201). 

C. The quota for each area supplying the sugar consumption 

requirements of the continental United States (secs. 202-204 of the 

act) 

The areas supplying sugar to meet the sugar-con¬ 
sumption requirements of the continental United 
States are domestic and foreign. Of such require¬ 
ments there may be supplied by the domestic areas 
as a whole 55.59 per centum and by the foreign 
areas as a whole 44.41 per centum. The amounts 
thus apportioned are prorated among the several 
domestic and the several foreign areas in accord¬ 
ance with prescribed percentages. The domestic 

The computation in this respect is required to be made 
from “statistics published by agencies of the Federal Gov¬ 
ernment with respect to inventories of sugar, population, and 
demand conditions** (Sec. 201). 

7 * * and in order that the regulation of commerce 

provided for under this Act shall not result in excessive 
prices to consumers, the Secretary may make such additional 
allowances as he mav deem necessarv in the amount of sugar 
determined to be needed to meet the requirements of con¬ 
sumers, so that the supply of sugar made available under 
this Act shall not result in average prices to consumers in 
excess of those necessary to maintain the domestic sugar 
industrv as a whole, and the amounts of such additional 
allowances shall be such that in no event will the amount of 
the total supply be less than the quantity of sugar required 
to give consumers of sugar in the continental United States 
a per capita consumption equal to that of the average of the 
two-year period 1935-19.‘>G" (Sec. 201). 
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areas consist of the Domestic Beet Sugar Area, the 
Mainland Cane Sugar Area, Hawaii, Puerto Rico, 
and the Virgin Islands. The Mainland Cane 
Sugar Area receives 11.31 percent of the quota for 
the domestic area as a whole. The foreign areas 
consist of the Commonwealth of the Philippine 
Islands, Cuba, and foreign countries other than 
Cuba. There are minimum quota provisions not 
applicable to this case (Sec. 202). 

Provision is made for the proration among other 
areas of any deficit on the part of any particular 
area unable to fill its quota (Sec. 204). 

The quota established for any domestic sugar- 
producing area, with an inapplicable exception, 
may be filled only with sugar produced from sugar¬ 
cane or sugar beets grown in such area (Sec. 
211 (c)). 8 

s There are prescribed limitations upon the amount of 
direct-consumption sugar which can be used by Hawaii, 
Puerto Rico, Virgin Islands, the Commonwealth of the Phil¬ 
ippine Islands, and Cuba in filling their respective quotas for 
the sugar-consumption requirements of the continental 
United States (Sec. 207). 

The act specifies the amount of quotas for liquid sugar for 
foreign countries to meet the sugar-consumption require¬ 
ments of the continental United States, and that liquid sugar, 
except that imported from foreign countries, shall be in¬ 
cluded with other sugar in the establishment of quotas, pro¬ 
rations, and allotments (Secs. 208, 210 (b)). 

The quota provisions of the act do not apply to sugar in 
specified small quantities and for specified exceptional pur¬ 
poses (Sec. 212). 
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D. Marketing and importation allotments of quotas of sugar for 
areas which supply the sugar consumption requirements of the 
continental United States (sec. 205 of the act) 

Quotas are established annually for each area 
supplying the sugar-consumption requirements of 
the continental United States. 1 ’ The establishment 
of marketing or importation allotments of any 
quota among processors or importers of the amount 
of the quota for any area depends upon the exist¬ 
ence of prescribed conditions as found by the Secre¬ 
tary of Agriculture. The allotment may become 
necessary “to prevent disorderly marketing or im¬ 
portation of sugar, * * * or to afford all inter¬ 

ested persons an equitable opportunity to market 
sugar * * * within any area’s quota.” 10 

Thereupon the Secretary “shall make * * * 
to persons who market or import sugar” allotments 
of the quantity of sugar “which each such person 
may market in * * * or import into conti¬ 
nental United States, for consumption therein” 11 
(Sec. 205 (a)). 

The basis for the determination of individual 
allotments is that thev “shall be made in such man- 
ner and in such amounts as to provide a fair, effi- 


0 See pp. 9-10 of this brief. 

10 Allotments may become necessary also “to assure an 
orderly and adequate flow of sugar * * * in the chan¬ 
nels of interstate or’foreign commerce * * * or to main¬ 

tain a continuous and stable supply of sugar” (Sec. 205 (a)). 

n 'l'lie allotments may be made for “such periods as lie 
J the Secretary] may designate” (Sec. 205 (a)). 
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cient, and equitable distribution of such quota.” 
This distribution is to be made “by taking into 
consideration” (1) “the processings of sugar 
* * * from * * * sugarcane to which pro¬ 
portionate shares * * * pertained”; 12 (2) “the 
past marketings or importations of each such per¬ 
son”; “or” (3) “the ability of such person to mar¬ 
ket or import that portion of such quota * * * 

allotted to him” (Sec. 205 (a)). 

The allotments are to be made only “after such 
hearing and upon such notice as he [the Secretary] 
may by regulations prescribe.” The Secretary 
may similarly “revise or amend any such allotment 
upon the same basis as the initial allotment was 
made” (Sec. 205 (a)). 

E. Farm proportionate shares of sugarcane for processing (title III, 
secs. 301 (c) and 302 of the act) 

Tlie “proportionate shares” referred to in para¬ 
graph D, supra, are the farm shares of the total 
quantity of sugarcane required to be processed to 
enable any given area to meet its quota of the sugar 
consumption requirements of the continental 
United States and to provide a normal carry-over. 

These shares are to be determined bv the Secre- 

•> 

tary under Title III of the act, containing “Con¬ 
ditional-Payment Provisions.” The payments 
provided for under said title are to be made to pro- 

12 “Proportionate shares” are shares “determined pursuant 
to the provisions of subsection (b) of section 302 of the act.” 
See pp. 12-14 of this brief. 
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ducers of sugarcane upon the observance by them 
of conditions relating to (1) nonemployment of 
child labor, (2) payment of fair farm wages, (3) 
good farming practices, and (4) prices of sugar¬ 
cane to be paid by any producer who is also a proc¬ 
essor of such cane (Sec. 301 (a), (b), (d),and (e)). 

There is a further condition of payment to the 
effect “that there shall not have been marketed 
(or processed) an amount * * * of * * * 
sugar (-a ne grown on the farm and used for the pro¬ 
duction of sugar * * * to be marketed in, or 

so as to compete with or otherwise directly affect 
interstate or foreign commerce, in excess of the 
proportionate share for the farm’’ (Sec. 301 (c)). 

The amount of sugar with respect to which pay¬ 
ment to producers may be made is that amount 
which is commercially recoverable from the sugar- 
cane grown on the farm and marketed (or proc¬ 
essed by the producer) not in excess of the propor¬ 
tionate share for the farm (Sec. 302 (a)). 

In determining proportionate farm shares, “the 
Secretary may take into consideration the past 
production on the farm of * * * sugarcane 
marketed (or processed) for extraction of sugar 
* * * and the ability to produce such * * * 
sugarcane.’’ It is also provided that the Secretary 
shall, insofar as practicable, protect the interests 
of new and small producers, and of tenants and 
sharecroppers (Sec. 302 (b)). 

i::0o0i—oO— 3 
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Special payments may be made in the event of a 
bona fide abandonment of planted acreage and crop 
deficiencies of harvested acreage resulting from 
damage to the crop from specified causes (Sec. 
303). The base rate of payment is sixty cents per 
one hundred pounds of sugar, raw value (Sec. 
304 (a)). 

Tlie only relevancy to this case of the provisions 
of Title III relating to proportionate farm shares 
is that, as stated above, the processings of sugar 
from such shares are referred to in Section 205 (a) 

! of Title II of the act relating to “Quota Provi¬ 
sions,” as a factor to be taken into consideration 


bv the Secretarv in the establishment of marketing 
allotments of sugar. 


F. Enforcement provisions (title II. sec. 209; title V, secs. 503-508 

of the act) 

Tlie act prohibits (1) importations or receipts 
into the continental United States of sugar from 
any other area (a) after the quota for such area 
has been filled, or (b) in excess of any allotment to 
any importer of such quota; (2) the marketing in 
interstate commerce, or in competition in interstate 
or foreign commerce, of sugar produced in the 
continental United States after the quota for any 
area in the United States (Mainland Cane Sugar 
and Domestic Beet Sugar areas) has been filled, 
and (3) also any such marketing by any processor 
of sugar in excess of any allotment to him of the 
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quota for any area in the United States 13 (See. 209 
(a), (b), (d)). 

The act contains provisions for the making of ad¬ 
ministrative regulations (See. 504) ; for the judicial 
enforcement of the provisions of the act and of ad¬ 
ministrative regulations thereunder (Sec. 505); 
and for the forfeiture to the United States of an 
amount equal to three times the market value of 
sugar knowingly imported or marketed in viola¬ 
tion of the provisions of the act (Sec. 506). There 
is also a requirement for the furnishing of all req¬ 
uisite information to the Secretary (Sec. 507), 
and a prohibition against investment or speculation 
in sugar by any person while acting in any official 
capacity in the administration of the act (Sec. 508). 

G. Appellate procedure (Sec. 205 (b)-(f) of the act) 

The act provides for appeal to this Court by any 
person whose application for an allotment has been 
denied, or who has been aggrieved by any decision 
of the Secretary granting or revising any allotment 
made to such person (See. 205 (b)). The appeal 
must be taken within twenty days after the effective 
date of such decision (Sec. 205 (c)). 

The manner of taking the appeal is the filing in 
court of a notice in writing thereof and a statement 
of the reasons therefor, together with proof of serv- 

ia There is also a prohibition against marketing in either 
Hawaii or Puerto Kico, for consumption therein, of sugar 
after the quota therefor has been filled (Sec. 209 (c)). 
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ice of a copy of such notice and statement upon the 
Secretary of Agriculture (Sec. 205 (c)). 
i The Secretary is required, within ten days after 
such service, to send a copy of the notice of appeal 
to all interested persons as shown by his records 
j(Sec. 205 (c)). Any such interested person 14 may 
intervene within thirty days after the filing of the 
appeal (See. 205 (d)). 

The Secretary is also required to file in court, 
within thirty days after the filing of such appeal, 
the originals or certified copies of all papers and 
evidence presented to him upon the hearing in¬ 
volved in the making of such allotments, and also 
a like copy of his decision thereon. Within thirty 
days thereafter the Secretary is required also to 
file in court a full statement in writing of tile facts 
and grounds for his decision and a list of all inter¬ 
ested persons to whom lie lias sent a copy of the 
notice of appeal (Sec. 205 (c)). 

Review by this Court is limited to questions of 
law arising upon the record before the court. 
Findings of fact by the Secretary, if supported 
by substantial evidence, are conclusive unless it 
shall clearly appear that such findings are arbi¬ 
trary or capricious (See. 205 (e)). 

The act confers upon this Court the power, upon 
the record on appeal, to enter a judgment affirming 


| 54 “Any person who would be aggrieved or whose interests 
would be adversely affected by reversal or modification of the 
decision of the Secretary complained of shall be considered 
an interested party” (Sec. 205 (d)). 
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or reversing the decision of the Secretary. It is 
further provided that, if the court should enter an 
order reversing such decision, the case shall be 
remanded to the Secretary to carry out the judg¬ 
ment of the court. The judgment of the court is 
final subject, however, to the customary review by 
the Supreme Court upon certiorari (Sec. 205 (e)). 

V. The sugar consumption requirements of the conti¬ 
nental United States for 1939, and the quotas for the 
areas which supply such requirements as determined 
by the Secretary of Agriculture 15 

The Secretary of Agriculture, acting pursuant to 
section 201 of the act, determined that the amount 

K * Sugar consumption requirements for the continental 
United States and quotas were determined under Section 201 
of the Sugar Act of 1937, also for the calendar year 1937 
(G. S. Q. R. Ser. 4, Xo. 2, Fed. Keg. Vol. 2, Xo. 171, p. 1800); 
and for the calendar year 1938 (G. S. Q. R. Ser. 5, Xo. 1, Fed. 
Keg. Vol. 2, Xo. 246, p. 2915; (G. S. Q. R. Ser. 5, Xo. 1, Rev. 1, 
Fed. Reg. Vol. 3, Xo. 114, p. 1389). 

Sugar consumption requirements were determined under 
section 203 of the act for Hawaii and Puerto Rico for the 
calendar year 1937 (G. S. Q. R. Ser. 4, Xo. 3, Fed. Reg. Vol. 
2, Xo. 204, p. 2246); for the calendar year 1938 (G. S. Q. R. 
Ser. 5, Xo. 2, Fed. Reg. Vol. 2, Xo. 252, p. 2974); and for the 
calendar year 1939 (G. S. Q. R. Ser. 6, Xo. 2, Fed. Reg. Vol. 3, 
Xo. 254, p. 3188). 

The proration among foreign countries, other than Cuba, 
of the sugar consumption requirements of the continental 
United States was revised, pursuant to section 204 (b) of the 
act, for the calendar year 1937 (G. S. Q. R. Ser. 4, No. 2, 
Supp. 1, Fed. Reg. Vol. 2, Xo. 176, p. 1828), and for the cal¬ 
endar year 1938 (G. S. Q. R. Ser. 5, Xo. 1, Rev. 1, Supp. 1, 
Fed. Reg. Vol. 3, Xo. 177, p. 2207). 

Under section 204 (a) of the act, prorations of deficits in 
filling quotas were made (1) for the calendar year 1937 for 
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i of sugar needed to meet the requirements of con¬ 
sumers in the continental United States for the 
calendar vear 1939 was 6,755,386 short tons of 
sugar, raw value. 

As required by section 202 of the act, the con¬ 
sumption requirements were apportioned between 
the domestic areas of supply as a whole and the 
foreign areas of supply as a whole. The amount 
apportioned to the domestic areas was 3,755.319 
jtons, or 55.59%. The apportionment to the for¬ 
eign areas amounted to 3,000,067 tons, or 44.41 per 
centum. The amount apportioned to the domestic 
areas was prorated among the Domestic Beet. 
Sugar Area, the Mainland Cane Sugar Area, 
Hawaii, Puerto Rico, and the Virgin Islands. The 
Mainland Cane Sugar Area received a quota of 
424,727 tons, or 11.31%. The amount apportioned 
to the foreign areas was prorated among the Com- 

the Commonwealth of the Philippine Islands (G. S. Q. R. 
Ser. 4, No. 2, Supp. 2. Fed. Reg. Vol. 2, No. 1T6. p. 1828): for 
the Domestic Beet Sugar Area (G. S. Q. R. Ser. 4, No. 2, 
Supp. 3, Fed. Reg. Vol. 2, No. 1S1. p. 1806): and for Hawaii 
(G. S. Q. R. Ser. 4. No. 2, Supp. 4. Fed. Reg. Vol. 2. No. 239. 
p. 2700); (2) for the calendar year 1938 for the Common¬ 
wealth of the Philippine Islands (G. S. Q. R. Ser. 5, No. 3, 
Fed. Reg. Vol. 3, No. 114, p. 1391), and for Hawaii and the 
Virgin Islands (G. S. Q. R. Ser. 5, No. 1. Rev. 1, Supp. 2, 
Fed. Reg. Vol. 3, No. 224, p. 2729), and (3) for the calendar 
year 1939 for the Commonwealth of the Philippine Islands 
(G. S. Q. R. Ser. 6, No. 1, Rev. 1, Supp. 1, Fed. Reg. Vol. 4, 
No. 131, p. 2912). 
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monwealth of the Philippine Islands, Cuba, and 
foreign countries as a whole other than Cuba. 
There was a further proration among the foreign 
countries other than Cuba. The apportionment 
and prorations were all made in accordance with 
the distributive percentages contained in section 
202 of the act. 

The sugar-consumption requirements and quotas 
aforesaid were determined by General Sugar Quota 
Regulations, Series 6, No. 1, Rev. 1, issued by the 
Secretary of Agriculture on March 31, 193.9 (Fed. 
Reg. Voi. 4, No. 64, p. 1412). The determination 
thus made superseded General Sugar Quota Regu¬ 
lations, Series 6, No. 1, issued December 23, 1938 
(Fed. Reg. Vol. 3, No. 251, p. 3171). In the same 
regulation the Secretary set forth the amount of 
direct-consumption sugar which, as provided by the 
act, could be used by Hawaii, Puerto Rico, the Vir¬ 
gin Islands, the Commonwealth of the Philippines, 
and Cuba, in filling the respective quotas for such 
areas (Sec. 207). 10 


1,5 Regulations have been issued by the Secretary of Agri¬ 
culture relating to (1) the entry of sugar into the continental 
United States through customs ports of entry (G. S. It. 
Ser. 2, Xo. 1, Fed. Reg. Vol. 2, Xo. 180, p. 1804); (2) the 
entry of excess-quota sugar into the continental United 
States for reexport (G. 8. K. Ser. 2, Xo. 3, Fed. Reg. Vol. 2, 
Xo. 190, p. 20G8); and (3) the marketing of excess-quota 
sugar in the continental United States (G. S. It. Ser. 2, Xo. 5, 
Fed. Iteg. Vol. 4, Xo. 101, p. 2128). 
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VI. Proportionate shares for farms in the Mainland 
Cane Sugar Area for each crop year of the four-year 
period, 1937-1940, as determined by the Secretary of 
Agriculture 17 


Acting pursuant to sections 301 (c) and 302 of 
i Title 11 r of the act containing “Conditional-Pay¬ 
ment Provisions,” the Secretary for each of the 
four crop years, 1937, 1938, 1939, and 1940, deter¬ 
mined the proportionate shares for farms of the 
total quantity of sugarcane required to be proc¬ 
essed to enable 4 the Mainland Cane Sugar Area to 
meed its quota for consumption requirements of the 
continental United States, and to proviele a normal 
carry-over. The shares were established in terms 
,of planted acreage except for the crop year 1937 
in which the shares were established in terms of the 


amount of sugarcane produced and marketed for 
the extraction of sugar. The determinations of 
the Secretary in this respect are as follows: For the 
crop year 1937 (S. 1). No. 27, Fed. Reg. Vol. 3, 
No. 73. p. 754) ; for the crop year 1938 (S. I). No. 8, 


17 Proportionate shares were determined also (1) for the 
Domestic Beet Sugar Area for the 1937 crop (S. D. No. 38, 
Fed. Keg. Vol. 3. No. 130. p. 1025): for the 1938 crop (S. I). 
No. 43, Fed. Keg. Vol. 3, No. 182, p. 2245): and for the 1939 
crop (S. D. No. 50. Fed. Keg. Vol. 3, No. 251, p. 3172) : (2) 
for Puerto Rico for the 193$, 1939, and 1940 crops (S. D. 
No. 13, Fed. Keg. Vol. 2. No. 225, p. 2503: Vol. 3. No. 9, p. 75: 
S. I). No. 55. Fed. Reg. Vol. 3, No. 220, p. 2747: Vol. 4, No. 
31. p. 900. ami Vol. 4, No. 05, p. 1444); and (3) for Hawaii 
for the 1937 crop (S. I). No. 33, Fed. Keg. Vol. 3, No. 112, 
j>. 1359), and for the 1938 crop (8. D. No. 50, Fed. Keg. 
Vol. 3, No. 204. p. 2505). 
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Fed. Reg. Vol. 2, No. 190, p. 2067, as amended, Fed. 
Reg. Vol. 3, No. 61, p. 651) ; for the crop year 1939 
(S. D. No. 45, Fed. Reg. Vol. 3, No. 195, p. 2378, 
as revised, Fed. Reg. Vol. 4, No. 23, p. 505); and 
for the crop year 1940 (S. D. No. 62, Fed. Reg. Vol. 
4. No. 23, p. 506). 

VII. The allotment of the 1939 sugar quota for the 
Mainland Cane Sugar Area among processors 18 

A. The public hearing held for the purpose of making allotments 

The quota for the Mainland Cane Sugar Area 
(Louisiana and Florida) of the sugar consump¬ 
tion requirements of the continental United States 
for the calendar year 1939 amounted to 424,727 tons 
as aforesaid (R. 206). Pursuant to section 
205 (a) of the act, this quota was allotted among 

18 A. Dome*!ir licet Sugar Area .—The 1939 sugar quota 
for the Domestic Beet Sugar Area was allotted among proc¬ 
essors therein by an order of the Secretary dated April 28, 
1939 (Fed. Reg. Vol. 4, No. 84, p. 1742). The allotment was 
made noon the same basis as in the Mainland Cane Sugar 
Area except that the measure of past marketings consisted 
of average deliveries of sugar for the three-year period, 1936- 
1938. In making the allotment the Secretary was confronted, 
as in the case ol' the Mainland Cane Sugar Area, with varying 
proposals relating to the formula to be applied. In accord¬ 
ance with the act, quotas for 1937 and 1938 were established 
for each of these areas, but the Secretary did not find that the 
allotment of such quotas was necessary under the provisions 
of section 205 (a), and no allotments were made. 

B. Puerto Rico .—The Secretary has from time to time 
allotted among processors in Puerto Rico the quota of sugar 
established for Puerto Rico for consumption in the conti¬ 
nental rnitcd States, including that part of the quota which 
may be filled by direct-consumption sugar, and also the quota 
leosot- -4 
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the processors in the Mainland Cane Sugar Area 
by the decision and order of the Secretaiy dated 
April 28, 1939 (Fed. Reg. Vol. 4, No. 84, pp. 1744- 
1746) (R. 206-219). 

The order of the Secretary was issued following 
a public hearing held at Mobile, Alabama, on Feb¬ 
ruary 8, 1939, pursuant to due notice to all inter¬ 
ested parties. The hearing was conducted in ac¬ 
cordance with the provisions of the act and Gen¬ 
eral Sugar Regulations, Ser. 2, No. 2, issued by the 
Secretary of Agriculture, September 21, 1937 
(Fed. Reg. Vol. 2, No. 183, p. 1873), and revised 
February 3,1939 (Fed. Reg. Vol. 4, No. 25, p. 520), 

of sugar for local consumption in Puerto Rico. 'Flic general 
quota was allotted for the calendar year 1937 (P. R. S. O. 
Nos. 7 and 8, Fed. Reg. Vol. 2. No. 1S8, p. 19G6. and Vol. 2, 
No. 24G, ]>. 2914); for the calendar year 1938 (P. R. S. O. 
No. 12 and Supp. 1, Fed. Reg. Vol. 3, No. 122. p. 1474, and 
Vol. 3, No. 23:>. p. 2885); and for the calendar year 1939 
(P. R. S. O. No. 14 and Rev. 1, Fed. Reg. Vol. 4, No. 75, p. 
1642. and Vol. 4, No. 84. p. 1739). The direct-consumption 
quota was allotted for the calendar year 1938 (P. R. S. O. 
Nos. 9, 10, and 11, Supp. 1. Fed. Reg. Vol. 3, No. 63, p. G(>5; 
Vol. 3, No. 77, p. 7SG; Vol. 3, No. 108, p. 1077; Vol. 3, No. 231, 
p. 2785; and for the calendar year 1939 (P. R. S. O. No. 13, 
Fed. Reg. Vol. 4, No. 5, p. 97). The quota for local consump¬ 
tion was allotted for the calendar year 1938 (P. R. S. O. No. 
12, Fed. Reg. Vol. 3, No. 122, p. 1474); and for the calendar 
year 1939 (P. R. S. (). No. 14, and Rev. 1, Fed. Reg. Vol. 4. 
No. 75, p. 1642, and Vol. 4, No. 84, p. 1739). 

The factor used in alloting the general quota and the quota 
for local consumption was processings from proportionate 
shares (P. R. S. O. No. 12). 

The factors used in allotting that part of the general quota 
which could be filled by direct-consumption sugar were (a) 


governing notice and opportunity for hearings 
relating to the allotment of quotas (R. 206-219, 
236-237). 

The regulations governing such hearings provide 
that “Every witness shall, before proceeding to 
testify, be sworn or make affirmation, after which 


past marketings, and (b) ability to market. Processings 
from proportionate shares were regarded by the Secretary as 
inapplicable for the reason, as stated in P. R. S. O. No. 13, 
that the use of this standard “would require the making of 
allotments to a number of processors in Puerto Pico who are 
not equipped to produce refined sugar, which constitutes the 
hulk of the direct-consumption sugar.” The factors applied 
were given equal weight. 

In applying the factor of ability to market, the Secretary 
refused to consider mill capacity alone. In P. R. S. O. No. 
10. stating that mill capacity alone “represents only a po¬ 
tential ability to produce sugar, dependent upon a number 
of other factors, such as the availability of raw sugar, the 
price of raw materials, transportation costs, ami similar fac¬ 
tors." it was determined that the ratios of each processor’s 
currt'iil marketings of sugar to the total of sueh marketings 
for ail processors should he considered and given equal weight 
with mill capacity; and in P. R. S. O. No. 13. it was deter¬ 
mined to give to refining capacity, as ascertained from actual 
performance for a representative period rather than by mere 
rated mill capacity, a weight of three-fourths; and that the 
quantity currently marketed should he given a weight of 
one-fourth. 

The base period taken for the measurement of past market¬ 
ings was the period beginning in 1935 and ending with the 
year of determination. 

The Oamuy Sugar Company, denied an allotment of the 
1938 quota upon the ground that it was not at the time en¬ 
gaged in the manufacture of direct-consumption sugar, 
received an allotment of the 1939 quota upon a showing that 
it had since begun the processing of such sugar (P. R. S. O. 
Nos. 11 and 13). 



24 


lie shall state his name, address, occupation, and 
whom he represents at the healing, and shall give 
such other information respecting his appearance 
as the i>residing officer may request” (R. 228-229). 
The regulations also provide that “Affidavits as to 
relevant economic facts may be admitted in evi- 

•f 

,deuce, but the Secretary, in determining the weight 
to be given to such affidavits, will consider the lack 
jof opportunity for cross-examination” (R. 229). 

1 The appellant, Canal Bank and Trust Company, 
jin Liquidation, appeared at the hearing (R. 20). 
The onlv evidence taken at the hearing relating to 
the said appellant consists of an affidavit in its be¬ 
half filed with the presiding officers (R. 167-169). 

The appellant, Gay Union Corporation. Inc., was 
not properly represented at the hearing. A person 
purporting to represent the said appellant offered 
to make an appearance at the hearing and to testify 
pn behalf of the said appellant, but, having no evi¬ 
dence of his authority thus to appear and testify, 
the presiding officers did not permit him to testify. 
The same person thereupon offered to submit an 
affidavit on belialf of said appellant, but did not 
have the affidavit for filing at the time and did not 
present the same before the close of the hearing (R. 
185, 22,6). The affidavit which was thus intended to 
be introduced at the trial was the affidavit of Ed¬ 
ward J. Gay, and the affidavit was submitted with 
the brief filed on behalf of said appellant within the 
period specified by the presiding officers at said 
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hearing for the filing of briefs (R. 177, 185-186, 
236, and u Addition to Record”). 

Acting in accordance with the regulations gov¬ 
erning the hearing (R. 231), the presiding officers, 
after consideration by them of the evidence taken 
at the hearing and of the briefs filed by interested 
parties, including the appellants, made proposed 
findings of fact, conclusions, and an order, and noti¬ 
fied all interested persons of the same by mailing a 
copy thereof to them (R. 15)4-206, 215, 236-237). 
The briefs filed by the appellants appear in the 
Record on pp. 169-180. Thereafter, objections to 
such proposed action were filed by a number of 
interested persons, including the appellants (R. 
236-237). The objections by the appellants ap¬ 
pear in the Record on pp. 185-193. The appel¬ 
lant, Gay Union Corporation, Inc., filed with the 
brief on its behalf the affidavit hereinbefore re¬ 
ferred to (R. 236 and “Addition to Record”). 


B. The decision and order of the Secretary of Agriculture making 

allotments 

The Secretary, acting upon the basis of the evi¬ 
dence taken at the hearing aforesaid, and after 
consideration of the briefs submitted following the 
hearing and objections filed in opposition to the 
proposed findings of fact, conclusions, and order 
of the presiding officers conducting the hearing, 
made his decision and order allotting the 1939 sugar 
quota for the Mainland Cane Sugar Area among 
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processors in such area (R. 206-219). The order 
, contains conclusions of the Secretary as follows: 

The total supply of mainland cane sugar availa¬ 
ble for the market in 1939 was approximately 
648,000 tons, or 223,273 tons in excess of the 1939 
quota for the area amounting to 424,727 tons (R. 

; 210); and the allotment of the quota was necessary 
“to prevent disorderly marketing of such sugar 
and to afford all interested persons an equitable 
opportunity to market such sugar in the conti¬ 
nental United States. * * *” (R. 215). 

“In order to make a fair, efficient, and equitable 
I distribution'* of such quota, as required by Section 
205 (a) of the act, “allotments should be made on 
the basis of (1) processings of sugar from sugar- 
icanc to which proportionate shares, determined 
pursuant to Section 302 (b) of the act, pertained; 
and (2) past marketings of sugar” (R. 209-210, 
215-216). 


or r 


The use of processings from proportionate 
shares <>f sugarcane for the 1938-39 crop will afford 


a fair and reasonable measure of that standard” 
(R. 20i>, 216). In measuring past marketings, the 
four-year period 1935-1938 is a representative pe¬ 
riod (R. 209, 210. 216). In connection with such 
past marketings, processors are given the most fa¬ 
vorable of three options. The options allow grad¬ 
uated percentages of the available quantity of sugar 
i marketed during selected portions of such four- 
year period. The percentages were 100, 80, and 70 
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for three yeai’s, two years, and one year, respec¬ 
tively (R. 209-210, 215-216). 

In order to “ afford a maximum of protection to 
the producers of sugarcane” and to “provide an 
incentive to processors to grind as much propor¬ 
tionate-share sugarcane as possible for purposes 
of future allotments,” there should be given “one- 
fourth weight to past marketings,” and “three- 
fourths weight to processings from proportionate 
shares of sugarcane” (R. 209-210, 215-216). 

The quota was allotted among sixty-nine proc¬ 
essors of sugar (R. 216-21.8). For all processors 
past marketings were 481,665 tons, and process¬ 
ings from proportionate shares, 585,579 tons. The 
tonnage resulting from the giving of one-fourth 
weight to past marketings and three-fourths 
weight to processings was 559,600.5 tons. The 
quota to be allotted among processors was, as stated 
above, 424,727 tons. The percentage factor to be 
applied to the weighted tonnage of each processor 
was calculated at 75.89825. This factor was ap¬ 
plied in giving allotments to the Florida proc¬ 
essors, namely, United States Sugar Corporation 
and Fellsmere Sugar Prod. Association, amounting 
to 63,936 tons. The same factor would have been 
applied also to the Louisiana processors, except for 
the fact that it was agreed among them that an 
allotment of 600 tons should be given to the Louisi¬ 
ana State University, regardless of the allotment 
it otherwise would have received. The quota to be 


allotted to the Louisiana processors, after the allot¬ 
ment above of 63,936 tons to the Florida processors, 
and allowance for the special allotment to the Lou¬ 
isiana State University, was 360,382.5 tons. The 
base weighted tonnage upon which the allotment 
of the quota was made amounted to 475,361.75 tons. 
The factor, therefore, for application in giving 
allotments to the Louisiana processors was 
75.81226. For example, Alma Plantation, Ltd., had 
past marketings of 6,572 tons and processings of 
7,414 tons, making a weighted tonnage of 7,203.5. 
The allotment to said processor was, therefore, 
5,461 tons (R. 210-218). 

C. Proposals not adopted by the Secretary of Agriculture 

The order contains recitals as to proposals made 
at the hearing relating to the basis upon which 
allotments should be made. The Sugar Division 
! of the United States Department of Agriculture 
proposed that allotments should be made upon the 
basis of past marketings of sugar and processings 
of sugar from sugarcane to which proportionate 
shares, determined under section 302 (b) of the 
iact, pertain, stating that “the use of these standards 
would afford a reasonable and satisfactory measure 
of the other standard given in the act, that of 'abil¬ 
ity * * * to market’ sugar.” The proposal 
thus made further provided for the equal weight¬ 
ing of the factors of past marketings and process¬ 
ings (R. 208). One of the processors recom- 
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mended the adoption of this formula in its entirety 
(R. 148, 208-209), while another suggested that 
there be given one-fourth weight to past market¬ 
ings and three-fourths weight to processings (R. 
121,208). A large number of Louisiana processors 
proposed that “ allotments be made so as to permit 
all processors to market all sugar on hand on Jan¬ 
uary 1, 1939, and that the difference between the 
total quantity of sugar on hand on such date and 
the 1939 quota be allotted among all processors in 
accordance with the formula proposed by the rep¬ 
resentative of the Sugar Division” (R. 101-104, 
208). 

As stated above, the Secretarv found that in 
order to make a fair, efficient, and equitable distri¬ 
bution of the quota, allotments should be made on 
the basis of processings of sugar from proportion¬ 
ate shares of sugarcane and past marketings of 
sugar as proposed by the Sugar Division; and that, 
in order to “afford a maximum of protection to the 
producers of sugarcane” and “to provide an incen¬ 
tive to processors to grind as much proportionate 
share sugarcane as possible for purposes of future 
allotments,” there should be given one-fourth 
weight to past marketings and three-fourths weight 
to processings from proportionate shares of sugar¬ 
cane for the 1938-1939 crop. 

There were further proposals made at the hear¬ 
ing not adopted by the Secretary in his order mak¬ 
ing the allotments. A processor in Florida indi- 

190501—89-"> 
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cated, without making any definite proposal re¬ 
specting the same, that allotments should be made 
, to Florida processor-producers on the basis of 
sugarcane production efficiency (R. 75-91). An¬ 
other processor, stating that he may desire to 
change from the manufacture of cane syrup to the 
manufacture of raw sugar, requested that he be 
not overlooked in the making of allotments (R. 
133-138). A cooperative in Florida requested an 
allotment for use in the event of the building by 
it in 1939 of a mill for the manufacture of sugar 
(R. 152). 

D. The appellants complain only of the manner in which the Secre¬ 
tary of Agriculture applied the standard in making allotments 

The appellants, referring to the absence in the 
order of the Secretary of Agriculture of any allot¬ 
ment to them, draw in question only such provi¬ 
sions of the order of the Secretary as relate to the 
standard as applied by the Secretary in the making 
of the allotments. They claim that the findings of 
the Secretary relating to the standard are not sup¬ 
ported by the evidence, and are contrary to, and in 
violation of, the provisions of the act. In all other 
respects the order of the Secretary is admitted by 
the appellants to be true and correct (R. 237-239). 

VIII. The sugar industry and prior governmental 
regulation thereof 

A. Sources of supply of sugar consumption requirements of the 

continental United States 

The world production of sugar in the crop year 
1937-1938 was 36,000,000 tons, of which 24,000.000 
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tons were cane sugar and 12,000,000 tons were beet 
sugar. 10 

The production of sugarcane in the continental 
United States and principal areas which supplied 
United States with such sugar in the year 1937- 
1938 was as follows: The Mainland Cane Sugar 
Area, 510,000 tons, with Louisiana producing 444,- 
000 tons and Florida, 66,000 tons; Puerto Rico, 
996,800 tons; Hawaii, 1,013,600 tons; Philippine 
Islands, 1,103,200 tons; Virgin Islands, 8,960 tons; 
and Cuba, 3,360,000 tons, making a total of 6,992,- 
560 tons. The beet sugar production of the conti¬ 
nental United States is derived principally from 
the Domestic Beet Sugar Area, comprising Cali¬ 
fornia, Colorado, Idaho, Michigan, Montana, Ne¬ 
braska, Ohio, Utah, Wyoming, and other States. 
The production of beet sugar in such States in the 
year 1937-1938 amounted to 1,376,000 tons. 20 

The farm value in the continental United States 
for the year 1937 was $19,500,000 for sugarcane and 
$51,732,000 for sugar beet. 21 

Nearly three-fourths of the sugar consumed in 
the United States originates in areas outside the 
continental limits of the country. Approximately 
28 percent of the total United States requirement 
is produced in the continental United States, 12 
percent in Puerto Rico, 14 percent in Hawaii, 15 

10 Agricultural Statistics (U. S. Dep't of Agric. 1938), 
126-127, Table 157. 

20 Id. at 118, Table 146; and at 121, Table 149. 

21 Id. at 118, Table 145; and at 123, Table 153. 
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1 percent in the Commonwealth of the Philippine 
Islands, and 29 percent in Cuba. The remaining 

2 percent is received from the Virgin Islands 
and from numerous foreign countries in small 
amounts." 

B. The nature of the sugarcane industry in the continental United 

States 

Sugarcane is generally planted in the fall of one 
year and harvested in the fall of the next follow- 

mi 

ing year. The planting takes place generally 
around October and the harvesting, beginning 
about a year later, may continue until Christmas. 
However, harvesting may continue through Jan¬ 
uary in the southern parishes of Louisiana, and 
through April in Florida. After harvesting, the 
cane is hauled to the processor by whom it is proc¬ 
essed immediately. Approximately ninety percent 
of the sugarcane of the Mainland Cane Sugar Area 
is processed during the year of production. 

The raw sugar of any particular processor may 
or may not be sold during the calendar year in 
which it is processed. Frequently, large inven¬ 
tories are carried over into the next succeeding 
year. Raw sugar may be stored for an indefinite 
period without material deterioration. The pe¬ 
riod for the marketing of raw sugar produced 
from the crop of any particular year has been ex¬ 
tended in recent years as a result of the increase 

--Agricultural Adjustment, 1933 to 1935 (U. S. Dep’t of 
Agric.), 213. 
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in production. Production in Louisiana has in¬ 
creased from approximately 200,000 tons in 1930, 
1931, and 1932, to approximately 500,000 tons in 
the last year or two. The percentage of the sugar 
marketed during the fall of the year of processing 
has fallen from about ninety percent for the three- 
year period 1930-1932 to about fifty percent for 
the last year. The manufacture of sugar in 
Louisiana is carried on by business units, large 
and small, which, for the most part, are also pro¬ 
ducers of sugarcane. These processor-producers 
are plantation owners who grow at least one-third 
of the cane in the State, and buy the remainder 
from about 15,000 small farmers. In Florida, 
where the sugar industry is a relatively recent de¬ 
velopment, ninety-five percent of the cane is pro¬ 
duced by a processor-producer. Some of the 
processors refine their owui raw sugar, while others 
sell raw sugar to independent refiners. 23 

C. Prior Federal regulation of the sugar industry 

An import tariff on sugar has been in contin¬ 
uous effect since 1789, except for the short period 
1792-1794. During the period 1891-1894 raw sugar 
from foreign countries was admitted free and a 
bounty of two cents per pound was paid on all 
sugar produced in the continental United States. 
Nearly $30,000,000 was paid to producers of vari- 

23 Agricultural Statistic* (U. S. Dep't of Agric. 1938) 
123, Table 153: Report to the President on Sugar (U. S- 
TarifF Commission, 1934), No. 73, 2d Series. 
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ous kinds of sugar during the effective period of 
the bounty. Prior to 1890 the tariff was intended 
largely for revenue purposes. 

Since 1890 the avowed purpose of the tariff has 
been the protection of the sugar industry of this 
country. Sugar brought into the continental 
United States from the insular possessions of the 
United States is within the tariff wall. 24 Since 1903 
Cuba has been given a tariff preference over other 
foreign countries. Other sugar-producing coun¬ 
tries have sought to solve the sugar problem therein 
by means of taxes, duties, excises, or bounties. 

The net result of all of these measures has been 
to create a world surplus of sugar despite increas¬ 
ing consumption. An augmentation of the world 
surplus of sugar took place as a result of the World 
War of 1914 and the recovery therefrom. During 
the War there was a dislocation in production 
whereby a decrease in production in the countries 
engaged in the War was accompanied by an in¬ 
crease in production in other areas. In the recov¬ 
ery following the War, the production in areas 
affected by the War was increased to the pre-war 
level without any decrease in the intensified pro- 

24 Under the Philippine Island Independence Act of 11)34 
(Act of March 24, 1934. c. 84, 48 Stat. 456), it is provided 
(hat, after the establishment of the Commonwealth of the 
Philippine Islands in November 1935. and before the 
achievement of complete independence ten years later, there 
shall be a quantitative limit upon the duty-free importation 
of sugar into the United States. 
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duction during the War in other areas. During 
the War the consumption of sugar was subjected 
to rigid governmental control in the interest of 
conserving this important item of food to meet the 
emergencies of war. 23 

The economic peril of the world surplus of sugar 
became intensified during the depression period. 
The Agricultural Adjustment Act of 1933 (7 U. S. 
C., 601 et seq.), enacted to meet the then existing 
emergency in agriculture, did not make any specific 
provision relating to sugarcane or sugar beets. An 
effort to solve the sugar problem under the provi¬ 
sions of that act relating to marketing agreements 
and licenses proved abortive. The act was 
amended on May 9,1934, by making sugarcane and 
sugar beets basic agricultural commodities subject, 
like other such commodities, to production adjust¬ 
ment with the attending processing tax. The 
amendatory act was known as the Jones-Costigan 
Sugar Act. 2 ” The act provided also for the prora¬ 
tion, among the several areas of production, do¬ 
mestic and foreign, of sugar entering into the con¬ 
sumption requirements of the continental United 
States and for the allotment of the quota for such 
areas among importers or processors. 

An order of the Secretary of Agriculture fixing 
the quota for Hawaii was upheld against the con- 

25 Ellis, The Tariff on Sugar (1933) 44-49, 72-73. 

26 Act of May 9, 1934, c. 263, 48 Stat. 670, 7 U. S. C., 608a, 
609, and 611. 
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tent ion (1) tliat the act discriminated against Ha¬ 
waii by committing to the Secretary the fixing of 
the quota for Hawaii, while itself directly fixing 
the quotas for continental producing areas, and (2) 
that in fixing the quota the Secretary erred in the 
selection of a particular three-vear period as rep¬ 
resentative of the average quantities of Hawaiian 
sugar consumed in the continental United States. 
Eica Plantation Co. v. Wallace, (Supreme Court 
of the District of Columbia, 1934), Washington 
Law Reporter, Yol. 62, No. 43, p. 830. 

The production-control provisions of the act, 
with the attendant processing tax, were enforced 
fully only in the year 1935. It was generally 
thought that these provisions were rendered in¬ 
effective by the decision of the Supreme Court in 
United States v. Butler, 297 U. S. 1, which invali¬ 
dated similar provisions relating to cotton. 
Shortly after the rendition of the decision, the Con¬ 
gress passed Public Resolution No. 109. 27 The ef¬ 
fect of the resolution was to discontinue production 
adjustment and the processing tax, and to continue 
in effect until December 31, 1937, the quota provi¬ 
sions of the act. The resolution provided also for 
the allotment, under prescribed conditions, of sugar 
marketing quotas among importers or processors. 
The allotments were required to be made on the 
basis of prior allotments under the act, changes in 
marketing since the first such allotment, market- 


27 June 19,1936, 49 Stat. 1539. 
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ings during the calendar year 1935, and ability to 
perform. The resolution had the further effect 
of ratifying quotas theretofore established for the 
calendar year 1936 and of providing for similar 
quotas for the calendar year 1937. Under the 
Jones-Costigan Sugar Act, quotas were established 
for the calendar years 1934, 1935, and 1936. 28 The 
quotas for Puerto Rico, and those for the Domestic 
Beet Sugar Area for 1934 and 1935 were allotted 
among processors. 29 Under Public Resolution No. 
109, quotas were established for 1937, and reissued 
as provided by the Sugar Act of 1937.'° The 1937 
quota for Puerto Rico was allotted among proc¬ 
essors. 31 

D. International agreements relating to the sugar industry 

The world surplus of sugar, with its attendant 
depressing effect upon prices to producers, has been 
the subject matter of international action. The 
latest agreement in this respect is that entitled “An 
International Agreement Regarding the Regula¬ 
tion of Production and Marketing of Sugar, * * * 
signed at London on May 6, 1937. ” The United 


28 


Agricultural Adjustment. JOJd to 103 J (U. S. Dep't of 
Agric.), 214-21C. 

29 Puerto Rico Orders P. R. S. O. Xos. 1-5 and Domestic 
Beet Sugar Area Orders C. U. S. B. S. O. Xos. 1-4 for 1934 
and Xos. 4-G for 1935, Agricultural Adjustment Administra¬ 
tion (U. S. Dep't of Agric.). 

30 Agricultural Adjustment, 1037-1938 (U. S. Dep’t of 
Agric.) 55. 

31 P. R. S. O. Xo. G, Fed. Reg. Yol. 2, Xo. 56, p. 575. 
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States, together with twenty other governments, is 

a signatory to this agreement. The agreement was 

ratified bv the Senate of the United States on De- 
% 

cember 20, 1937,and is subject to ratification by 
other signatory governments. The effective period 
of the agreement is five years, beginning Septem¬ 
ber 1, 1937. 

The agreement provides for “the regulation of 
the world sugar market by the joint action of the 
governments of almost all the principal producing 
and consuming countries.” “Under the agree¬ 
ment fifteen countries which have in the past been 
important exporters of sugar agree for a five-year 
period to limit their exports to the free market 
to certain specified annual amounts, and also to 
prevent the accumulation within their territories 
of excessive stocks of sugar. • ? This agreement pro- 
vides also for a permanent organization or council 
in which each of the signatorv governments is to 
be represented. “The importing countries * * * 
signed the agreement * * * in order to afford 
assurances to the producing countries that the free 
market shall not be reduced bv governmental or 
artificial measures during the period of agreement 
and that the countries producing for the free mar¬ 
ket shall share in supplying any increased demand 
for sugar during that period.” 

The importance of the participation of the 
United States in the agreement is derived from the 

22 82 Cong. Ree. 1940-1936: 4 Treaties, etc., 5599. 
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fact that it “is the largest consumer and the largest 
importer of sugar in the world.” “The agreement 
contains specific undertakings of the United States 
to permit a net importation of sugar from foreign 
countries not enjoying preferential duty rates and 
as to the allocation of quotas among such countries. 
These undertakings involve no departure from 
policies which have been in force since the enact¬ 
ment of the Jones-Costigan Act of May 9, 1934. 
The agreement is in fact the application on a world¬ 
wide scale of some of the principles embodied in 
the policy of the United States with regard to 
sugar.” 

In submitting the agreement to the President, 

the delegate of the United States stated in respect 

to sugar that “few commodities have been so 

widely affected by subsidies and protective devices 

costlv either to treasuries or to consumers forced 
* 

to pay high prices. Neverthless, in the case of few 
commodities have conditions of production and 
marketing been reduced by the world depression 
to worse chaotic conditions than that of sugar, and 
it lias been one of the slowest in recovery from 
price levels so low that, if long continued, they 
would not permit the necessary volume of produc¬ 
tion by even the most efficient producers without 
further subsidies or other costly forms of govern¬ 
ment assistance.” 

Tlie agreement aforesaid followed shortly after 
the expiration, on September 1, 1935, of what is 
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know’ll as the Chadboume Plan, entered into in 
Brussels on May 9.1931, by seven foreign countries 
for the purpose of limiting exports to stipulated 
quotas and reducing the world surplus stock of 
sugar. The effect of this plan was largely offset by 
increases in production in countries not signatory 
to the plan. 33 

A conference of the representatives of leading 
European countries was called by the Belgian Gov¬ 
ernment in 1898 for the purpose of solving the 
world beet-sugar problem. The convention failed 
to accomplish anything of a definite nature. An- 
i other conference was held in December 1901 in 
Brussels. As a result of this second conference, 
i articles of convention were signed by the represen- 
, tatives of ten foreign countries on March 5, 1902. 
The agreement was effective for the period begin¬ 
ning September 1, 1903, and ending September 1, 

; 1920. The abandonment by this agreement of 
i bounties relating to the production of beet sugar 
resulted in increased production of cane sugar. 31 

:IX. The suspension by the President of the operation 
of title II of the act containing quota provisions 

Acting pursuant to section 509 of the act, the 
president issued a proclamation under date of 
(September 11, 1939, suspending the operation of 
iTitle II of the act. The proclamation was pub- 


33 Ellis, The Tariff on Sugar (1933) 17G-1S2. 

34 Ellis, The Tariff on Sugar (1933) 27-29. 
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lished in the Federal Register on September 13, 
1939, Volume 4, No. 176, p. 3889. 

The proclamation refers to the effect of the out¬ 
break of the war among major European countries 
as having resulted in excessive and harmful specu¬ 
lation in sugar ana rapidly rising prices to con¬ 
sumers. The marketing limitations imposed under 
Title II of the act are stated in the proclamation to 
have accentuated these conditions. 

The proclamation states that a national economic 
emergency exists with respect to sugar. 

ARGUMENT 

I. Summary 

A. The Standard for Making Allotments. —In 
its primary aspect, the standard prescribed by the 
act for making allotments is that such allotments 
shall be made so as to provide a “fair, efficient, 
and equitable distribution” of the area quota. 
This standard contains the necessary elements of 
flexibility and adaptiveness in regulation. In pre¬ 
scribing that in applying the standard there shall 
be taken into consideration (1) processings of 
sugar, (2) jiast marketings, or (3) ability to mar¬ 
ket any allotment made, the Congress meant that 
these factors should be so considered, singly or in 
combination, as to reach an equitable result. 

IT The Marketing Allotments as Made were 
Equitable. —In making the marketing allotments 
of the 1939 sugar quota for the Mainland Cane 
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Sugar Area, the Secretary was justified, after con¬ 
sidering the numerous and varying proposals made 
by processors at a public hearing, in using the fac¬ 
tors of recent processings and recent past market¬ 
ings. The allotments thus made resulted in a fair, 
efficient, and equitable distribution of the area 
quota. 

C. The Appellants were not Entitled to an Allot¬ 
ment .—The appellants were not ent itled to an allot¬ 
ment of the aforesaid quota under any possible 
application of the standard prescribed by the act 
for the making of allotments. To adopt the sug- 

i 

gestion of the appellants that, in view of the idle¬ 
ness of their factories during the past ten years, 
the Secretary should have considered their past 

marketings and their abilitv to market am* allot- 

* *- */ 

merit made to them would have resulted in an un¬ 


fair, inefficient, and inequitable distribution among 
processors of the quota for tlu* area. Under the 
formula adonted bv the Secretary the factories of 

ji ■ 

the appellants would have received allotments had 
they been engaged in processing sugar from pro¬ 
portionate farm shares of sugarcane for the crop 
year 1938-1939 or in the marketing of sugar dur- 

t 

ing any one of the four years 1935, 1936, 1937, or 
1938. Neither the act nor anv administrative ac- 
tion taken thereunder has prevented the appellants 
from processing sugar at their factories at any 
time. 


I). The Venial of Allotments to the Appellants is 
Without Monopolistic Tendency .—Neither any 
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provision of the act, nor the administrative action 
taken thereunder, has the effect of creating a mo¬ 
nopoly in sugar in favor of processors to whom 
allotments are made as against processors to whom 
allotments are denied. 

E. The Scope of Judicial Review .—The review 
of the court is limited to questions of law. The 
findings of fact by the Secretary are supported by 
substantial evidence. The order of the Secretary 
is, therefore, conclusive. 

F. The Case has Become Moot .—The suspension 
by the President of the provisions of the act pur¬ 
suant to which the marketing allotments were made 
has the effect of rendering moot all questions pre¬ 
sented in these appeals. The lifting of the suspen¬ 
sion would not have the effect of automatically 
reinstating the marketing allotments. 


II. The nature of the standard prescribed by the act for 
the making of marketing allotments 


The applicable provisions of the act provide a 

method for the determination bv the Secretarv of 

%/ 

Agriculture of the sugar-consumption require¬ 
ments of the continental United States. The 
method is one which may be employed with almost 
mathematical precision. 35 The quota for any area 
which contributes to the supply of such require¬ 
ments is definitely fixed by the act itself. 30 The 
determination of the necessity of making allot- 


55 See pp. 8-9 of this brief. 
:,<1 See pp. 9-10 of this brief. 
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rnents among processors or importers, together 
with the maimer in which such allotments shall be 
made, is committed to the Secretary of Agriculture 
whose discretion in this respect is required to be 
exercised in accordance with a prescribed stand¬ 
ard.* 7 The standard contained in the act is all that 
is reasonably practicable. This is recognized by 
the appellants themselves, who do not complain of 
anv infirmity in any provision of the act. 

The sole question in this case relates to the appli¬ 
cation by the Secretary of the standard prescribed 
for the making of allotments. This standard, in 
! its primary aspect, is that “allotments shall be 
, made in such manner and in such amounts as to 


provide a fair, efficient, and equitable distribution” 
of the area quota." 8 The Congress might very well 
i have stopped here, for it is well established that 
delegation of authority to a commission to establish 
i “reasonable rates” and to issue certificates of 
“public convenience” is valid. New York Central 
Securities Corp. v. United States, 287 U. S. 12, 
24-25. In respect to processors in any given area, 
there are varying and fluctuating conditions which 
! require the elements of flexibility and adaptive¬ 
ness in regulation. A more rigid standard than 
that prescribed in the act would “miss sufficiency 
both in provision and execution” and prove harsh 


37 See ]>p. 11-12 of this brief. 

38 Act. See. 205 (a). 
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in operation. Mutual Film Corporation v. Indus¬ 
trial Commission of Ohio, 236 U. S. 230, 245; 
Fischer v. St. Louis, 194 U. S. 361; United States v. 
Rock Royal Cooperative, Inc., 59 S. Ct. 993, 1013. 

In providing that the “distribution” of the area 
quota shall be made by taking into consideration 
(1) processings of sugar from proportionate farm 
shares of sugarcane, (2) past marketings or impor¬ 
tations, “or” (3) ability to market or import any 
allotment made,™ the Congress evidently meant that 
these factors should be so considered, singly or in 
combination, as to reach an equitable result. It is 
not surprising to find that the factors are stated 
disjunctively when the very conditions under which 
the necessity for allotments may be found to exist 
are likewise stated. 10 

The proportionate farm shares of sugarcane, the 
processings from which are to be used as a factor 
in making allotments, are provided for by the act 
itself in connection with conditional payments. 
This factor constitutes a valuable measure of mar¬ 
keting abilitv. Il is available only in making mar- 
keting allotments among' processors as distin¬ 
guished from importers. To consider the factor of 
past marketings or importations, it becomes neces¬ 
sary to select a representative period. 

As stated above, a third factor relates to the 

:!H Act, Sec. 205 (a). 

4,1 Ibul. 
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ability of any allottee to market or import the 
allotment made to him. A strict construction of 
the language of the act would require that the use 
of this factor be deferred until after the ascertain¬ 
ment of the allotment under one or both of the 
other two factors. The provision has. however, 
received a liberal administrative construction 
whereby it has been used in a proper case, in con¬ 
nection with the factor of past marketings, in a 
determination of the marketing allotment in the 
first instance. 41 Weighting must take place in any 
case where two or more of the specified factors 
are used. 

It thus appears that the Secretary is required 
to make such use of one or more of the three fac¬ 
tors, and, when more than one of them is used, to 
give such weight to the factors used as will result 
in the making of a fair, efficient, and equitable dis¬ 
tribution of the quota for the area. 

III. The marketing allotments resulted in a fair, efficient, 

and equitable distribution of the 1929 sugar quota for 

the Mainland Cane Sugar Area 

In making the allotments of the quota for the 
Mainland Cane Sugar Area, the factors used were 
(1) processings of sugar from proportionate farm 
shares of sugarcane, and (2) past marketings of 
sugar, with an assignment of three-fourths weight 
to the former and one-fourth weight to the latter. 


41 Note 18. p. 21 of this brief. 



For processings, the period taken as representa¬ 
tive was the crop year 1938-1939. The representa¬ 
tive period taken for past marketings of sujiar was 
the four-year period 1935-1938/' As stated above, 
the allotments were made only after a hearing of 
which all interested parties were given due notice. 43 

In making his order, the Secretary was con¬ 
fronted with varying proposals on the part of the 
processors relating to the manner in which the fac¬ 
tors prescribed by the act to be considered by him 
should be applied. 44 There was almost universal 
agreement that the factors of processings and past 
marketings only should be used. The suggestions 
made at the hearing varied as to the manner in 
which these factors should be applied. A substan¬ 
tial group of processors advanced the suggestion 
that, in the application of these factors, inventories 
of raw sugar on hand on January 1,1939, should be 
exempted from the marketing restriction repre¬ 
sented by allotments. There were varying sugges¬ 
tions also as to the weight to be given the factors. 
A processor in Florida suggested that the allotment 
should be made upon the basis of sugarcane pro¬ 
duction efficiency in Florida. Another processor, 
anticipating a change from the manufacture of 
cane syrup to the manufacture of raw sugar, re¬ 
quested that he be not overlooked in the making of 

*• See pp. 25-26 of this brief. 

43 Sec pp. *21-25 of this brief. 

44 See pp. 28-30 of this brief. 
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allotments. A cooperative of producers in Florida 

requested an allotment for use in the event of the 

building bv it in 1939 of a mill for the manufacture 

of sugar. The suggestion of the appellants that the 

factor of abilitv to market anv allotment made 

** *■ 

should have been used will be referred to later in 
this brief. 

In making the allotments for the Mainland Cane 
Sugar Area, the Secretary was enabled, by the 
flexibility of the standard provided for by the Con¬ 
gress, to meet the peculiar conditions obtaining in 
that area. Out of the welter of proposals made at 
the hearing, and after careful consideration of each 
suggestion thus made, the Secretary made his order 
as aforesaid. It was concluded bv the Secretary 
that the order as made would achieve the objective 
of the act whereby the quota for the Mainland Cane 
Sugar Area should be distributed fairly, efficiently, 
and equitably among the processors in the area. 
The sixtv-nine processors who received allotments 
are not complaining. 

The situation in the Domestic Beet Sugar Area 
was'such as to require the allotments for the 1939 
quota for that area to be made upon substantially 
the same basis as that adopted for the Mainland 
Cane Sugar Area. Even there, however, the Sec¬ 
retary was confronted with varying proposals as 
to how the factors should be applied. 
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Ill making allotments in the past among proces¬ 
sors in Puerto Rico of the general sugar quota and 
the quota for local consumption, processings from 
proportionate shares only were used. In allotting 
that part of the general quota of Puerto Rico which 
could be filled by direct-consumption sugar, the 
factors used were past marketings and ability to 
market, with equal weight assigned to each. In 
applying the factor of ability to market, the Secre¬ 
tary declined to consider mill or refining capacity 
alone, but gave consideration also to current mar¬ 
ketings. In thus considering marketing ability 
generally, as distinguished from the ability to mar¬ 
ket any particular allotment otherwise made, a lib¬ 
eral administrative construction was given to this 
third or alternative factor prescribed by the act for 
consideration by the Secretary in the making of a 
“fair, efficient, and equitable distribution’’ of the 
quota for the area. The situation in respect to 
direct-consumption sugar was such that the factor 
of processings of sugar from proportionate farm 
shares of sugarcane could not appropriately be 
used. A factory, denied an allotment of the 1938 
quota upon the ground that it was not at the time 
engaged in the manufacture of direct-consumption 
sugar, received an allotment of the 1939 quota upon 
a showing that the factory had since begun to proc¬ 
ess such sugar. In no instance was an allotment 
given to any factory not at the time engaged in the 
business of manufacturing such sugar.' 5 


4fl 8ee note 18, pp. ^1-23 of this brief. 
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iV. The status of the appellants was such as not to 
entitle them to an allotment 

The appellants, referring to the idleness of their 
factories during the past ten years, attribute the 
denial of anv allotment to them to the failure of the 
Secretary to consider their past marketings and 
their ability to market anv allotment made to them. 

v * 

It appears that every processor who received an 
allotment was engaged in processing sugar from 
proportionate farm shares of sugarcane for the 
1938-1939 crop and in marketing sugar during one 
or more of the four years 1935,1936,1937, or 1938. 
As stated above, no one of these processors is com¬ 
plaining of the allotment thus made. 

It is clear that the appellants were not entitled to 

an allotment under the formula bv which other 

* 

processors received allotments. It is equally clear 
that they were not entitled to an allotment under 
any possible consideration of the factors prescribed 
by the act for applying the standard in the making 
of allotments. 

It is true that the Secretary did not specifically 
invoke the factor relating to ability to market. It 
appears, however, that the Secretary may very 
, properly have regarded ability to market as having 
been subsumed under the consideration given bv 
him to processings and past marketings (R. 208). 
There is a concreteness in the factors of “process¬ 
ings’' and of “past marketings” that cannot be 

0 

claimed for “ability” to market. The numerous 
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subsidiary factors which necessarily enter into any 
consideration of the discrete factor of “ability” to 
market render that factor the least satisfactory of 
any possible factor that may be suggested for the 
making of allotments. This is so manifestly true 
as to suggest the possible view that it may have 
been the intention of the Congress that the factor 
of ability to market should be regarded not so 
much in the nature of a positive factor for the mak¬ 
ing of an allotment as in the nature of a restrictive 
factor to be used in determining the contemporane¬ 
ous ability to market any allotment otherwise made. 
The possible restrictive use of the factor may be 
seen from the supposititious case of a processor 
who, while entitled to an allotment in view of his 
processings and past marketings, is, nevertheless, 
unable to market any allotment thus made because 
of the intervening accidental destruction of the 

factorv. 

•/ 


It is manifestly to the interest of all processors 
of sugarcane in Louisiana and elsewhere that mar¬ 
keting allotments be made upon the basis, not of 
predictions, but of recent concrete happenings 
within the industry. The sugar factories of the 
appellants have, admittedly, been shut down com¬ 
pletely for a period of ten years. About twenty- 
five other factories in Louisiana have been simi¬ 
larly idle. 4 " The sugarcane produced on the plan- 


■ |C The Sugar Bulletin* New Orleans, February 1,1930, p. 4; 
Sugar* Dalton (1937) ISO: see also Oihnore's Lontxiana 
Sugar Manual* 1037—1038, 08-09. 
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tations on which the factories of the appellants are 
located lias been processed elsewhere. The record 
is barren of evidence of intention on the part of 
the appellants to resume factory operations in the 
near future. 

Tlie appellant, Canal Hank and Trust Company, 
Inc., regards the making of an allotment to its fac¬ 
tory as conducive to the liquidation by it of the 
assets of the Bank, which include the factory and a 
plantation. It states that two opportunities to sell 
the plantation and the factory were lost late in 
1937 and early in 1938 because of the absence of 
the assurance of an equitable allotment. In this 
connection, it should be observed that marketing 
allotments were not established for the Mainland 


Cane Sugar Area in 1937 or in 1938. The appellant 
was under no allotment restriction in either of 
these two wars. For 1939 the allotment restric- 
tion lias fallen with the suspension of the provi¬ 
sions of the act under which allotments were estab¬ 
lished. There is no eertaintv that there will be a 


marketing allotment in 1940. 

The appellant, Gay Union Corporation, Inc., 
is similarly situated. Fifty-one percent of the 
stock of this corporation is owned by the appel¬ 
lant Bank, which holds also an obligation of 
the corporation in excess of $240,000 secured by a 
first mortgage on the real estate, sugar mill, and 
mill equipment of the latter. The interest of the 
Bank in the factory of the Gay Union Corporation, 
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Inc., is tiie same as its interest in its own factory. 

Under the formula adopted by the Secretary, the 
factories of the appellants would have received an 
allotment had they been engaged in processing 
sugar from the proportionate farm shares of sugar¬ 
cane for the crop year 1938-1939 or in the market¬ 
ing of sugar during any one of the four years, 1935, 
1936, 1937, or 1938. Neither the act nor any ad¬ 
ministrative action taken thereunder prevented the 
appellants from processing sugar at their factories 
during the season 1938-1939. Any processing thus 
engaged in by the appellants would, of course, like 
the processings of all other factories, have been 
subject to the contingency of the later establish¬ 
ment of marketing allotments under the act. 

Processings alone would have entitled the appel¬ 
lants to receive an allotment under the formula 
adopted by the Secretary. As stated above, proc¬ 
essings were given a weight of seventy-five percent. 
Frequently, large inventories of raw sugar are car¬ 
ried over by processors into the next succeeding 
year. Raw sugar may be stored for an indefinite 
period without material deterioration. The period 
for the marketing of raw sugar produced in any 
crop year has been extended during recent years. 
The percentage of the sugar marketed during the 
fall of the year of processing has fallen from about 
ninety percent for the three-year period, 1930- 
1932, to about fifty percent for the last few years. 

Operators of other factories which had been idle 


for several years were not dismayed in the resump¬ 
tion of processing by the contingency of the mak¬ 
ing of marketing allotments under the act. For 
example, the Baldwin Sugar Company, whose 
plant had been idle for eight years, resumed opera¬ 
tions in a small way in 1938, and, consequently, 
received an allotment of the 1939 quota (R. 72, 213- 
218). 

To adopt the suggestion of the appellants that, 
in respect to their factories, the Secretary should 
have selected as representative of past marketings 
a period antedating the time when their factories 
were shut down, would imperil the equitable ad¬ 
ministration of the allotment provisions of the act. 
The sugar industry in Louisiana has been one of 
widely fluctuating fortunes. To go back of the 
period of ten years to find the basis for present 
action would be so eminently unwise as to fall 
entirely outside the realm of administrative dis¬ 
cretion. 

It is submitted, therefore, that to have given the 
appellants an allotment would have meant the mak¬ 
ing, not of a “fair, efficient, and equitable distribu¬ 
tion” of the quota for the Mainland Cane Sugar 
Area, but of an unfair, inefficient, and inequitable 
distribution of that quota. An allotment to all fac¬ 
tories which had not been in operation for several 
years would have meant a corresponding reduction 
in allotments to factories which have been in opera¬ 
tion during recent years. The appellants, were 



they within the latter category, would probably be 
quick to complain of any such action on the part 
of the Secretary. 

The act contains specific recognition by the Con¬ 
gress of the interest of consumers of sugar in the 
continental United States in receiving their re¬ 
quirements of sugar at reasonable prices. To issue 
an allotment under circumstances where there is 
no assurance that the allotted sugar will be mark¬ 
eted would be partially to defeat one of the objec¬ 
tives of the Congress in enacting the Sugar Act of 
1937. 

It seems not unreasonable in the administration 
of supervisory legislation of a commercial nature, 
as in the marts of the world generally, to require 
some overt act of performance as earnest of the real 
intention of persons actively to engage in the busi¬ 
ness for which they seek recognition of a concrete 
nature as a going concern. 

V. The denial of allotments to the appellants is without 

monopolistic tendency 

It is urged by the appellants that the denial of 
allotments to them is in violation of the Federal 
Anti-Trust acts in that the effect of the denial is 
to limit the sugar business to those mills which 
have been in operation during the past four years. 

We believe that it has been plainly shown that the 
action of the Secretary in making allotments in 
this, as well as in other cases, has been in accord¬ 
ance with the provisions of the act. It is further 
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submitted that there is no monopolistic tendency 
in any action thus taken. It lies solely within the 
power of the appellants, as with other owners of 
factories similarly situated, to qualify for an allot¬ 
ment. In the administration of any quota regula¬ 
tion, it becomes necessary to determine who the 

* 

allottees shall be. This is an administrative func¬ 
tion committed in this case to the Secretary of 
Agriculture. Without this function, the adminis¬ 
tration of the act would become impossible. 

The facts in this case are easily distinguishable 
from Mayflower Farms v. Ten Eyck, 297 U. S. 
266,‘ T cited in the brief for the appellants. The 
State legislation involved in that case gave to dis¬ 
tributors of milk not having a well-advertised trade 
name the right to sell milk at one cent a quart less 
than distributors having such a trade name. It 
was held that the statutory denial of this right to 
a distributor who had not been in business contin¬ 
uously since April 10, 1933, constituted an unreas¬ 
onable discrimination. The Court referred to the 
absence of anything in the record to support the 
, differential as between old and new distributors, 
and pointed to the practical effect thereof as bar¬ 
ing the complainant from engaging in business. 

It cannot be the mere restrictive effect of the 
denial of an allotment that is regarded by the ap¬ 
pellants as tending to create a monopoly. An 

17 Dissenting opinion by Mr. Justice Cardozo, concurred 
in by Mr. Justice Brandeis and Mr. Justice Stone. 
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allotment could not be denied to anyone without 
encountering the same objection. The appellants 
must, therefore, refer in this connection to the 
basis for the denial of the allotment. It is in this 
respect that the instant case may be importantly 
distinguished from the Mayflower case. There, 
there was a statutory immutability of basis for the 
restriction for which the majority of the Court 
could find no rational basis. In the instant case, 
the basis for the denial of the allotment is a mut¬ 
able and rational one. A change in the basis for 
the future may be affected at the will of the appel¬ 
lants. 

There could not be any violation of the Federal 
Anti-Trust Act, even though the applicable provi¬ 
sions of the act and administrative regulations 
thereunder were to give to existing factories a 
monopoly of the sugar market. United States v. 
Rock Royal Cooperative, Inc., — U. S. —, —, 59 
S. Ct. 993, 1006. 

VI. The scope of judicial review 

The administrative function in this case was to 
make the marketing allotments. The judicial func¬ 
tion is to determine whether the finding of the Sec¬ 
retary. of Agriculture to the effect that the appel¬ 
lants were not entitled to an allotment is supported 
by substantial evidence. The respective adminis¬ 
trative and judicial functions are delineated in the 
act itself. The administrative function was ini- 
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tiated by the Secretary of Agriculture. The judi¬ 
cial function has come into play only by virtue of 
the appeals in this case. 

The appeals are to be determined upon the ad¬ 
ministrative record. The review of the Court is 
limited to questions of law. The findings of fact 
by the Secretary, if supported by substantial evi¬ 
dence, are to be taken as conclusive. To disturb 
these findings, it is necessary for the Court to find 
that the Secretary acted in an arbitrary or ca- 
pricious manner. 

The administrative and judicial bodies arc, 
therefore, to be regarded as related instrumentali¬ 
ties through whose coordinated action the ends of 
the act are to be attained. A regard by each instru¬ 
mentality for the appropriate function of the other 
is indispensable to the achievement of the purpose 
of making marketing allotments. United States v. 
Morffav, 307 U. S. 183, 190-191. “The judicial 
function is exhausted when there is found to be a 
rational basis for the conclusions approved by the 
administrative body.’’ Rochester Telephone Cor¬ 
poration v. United States, 307 U. S. 125, 146; Earn 
Ulan tat ion Co. v. Wallace (Supreme Court of the 
District of Columbia, 1934), Washington Law Re¬ 
porter, Vol. 62, No. 43, p. 830. 

The appellants do not suggest that the Secretary 
exceeded the authority conferred upon him by the 
act. The suggestion is rather to the effect that the 
Secretary did not exercise all of the authority thus 



conferred. It is believed that it has been shown 
plainly that the denial of an allotment by the 
Secretary to each appellant was fully justified in 
order to achieve a fair, efficient, and equitable dis¬ 
tribution of the quota for the Mainland Cane Sugar 
Area. 

VII. The questions in this case have become moot as a 
result of the suspension by the President of the opera¬ 
tion of title II of the act 

The provisions of the suspended title of the act 
relate solely to quotas of sugar for the several 
areas, domestic and foreign, which supply the 
sugar consumption requirements of the continental 
United States, and to the making of allotments 
among processors or importers of the quota for 
any particular area. 

Quotas for these areas are established annually 
by virtue of the provisions of the act itself. Mar¬ 
keting allotments of any particular quota may be 
made only upon the existence of conditions pre¬ 
scribed in the act to be found by the Secretary of 
Agriculture. The suspension of the provisions of 
Title II had the effect, therefore, of automatically 
setting aside the order of the Secretary allotting 
the 1939 sugar quota for the Mainland Cane Sugar 
Area. 

It is provided by section 509 of the act, under 
which the suspension was made, that the suspen¬ 
sion shall continue in effect until the President 
finds and proclaims that the facts which occasioned 
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the suspension no longer exist. The existence of 
facts judicially noticeable would seem to make it 
unlikely that the suspension will be lifted so as to 
have the quotas again effective before the expira- 
I tion of the current year 1939. Even if the suspen¬ 
sion were lifted at the present time, it would not 
have the effect of automatically reinstating for 
1939 the marketing allotments heretofore made to 
i processors, for the obvious reason that there would 
! be an inherent inequity in such automatic rein- 
i statement after an intervening period during which 
processors were entitled to market sugar without 
the quantitative restrictions of the allotments. 
And if area quotas were reinstated by the lifting 
] of the suspension, it is improbable that the Secre¬ 
tary would, during the present year, undertake to 
make marketing allotments of the quota for any 
area for the reason that the making of a fair, effi¬ 
cient, and equitable distribution of the quota for 
any area would be manifestly impossible under 
such conditions. 

The relief enjoyed by the appellants from the 
suspension is as great, if not greater, than any pos¬ 
sible relief asked by them in this case. There 
i would seem to be futility in any remand of this 
case by the Court to the Secretary to carry out any 
possible judgment of the Court reversing the deci¬ 
sion of the Secretary. 

It is submitted, therefore, that the case has be¬ 
come moot. It is well settled that the courts have 
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jurisdiction to hear only actual controversies, and 
that an actual controversy present at the time of 
the institution of the suit may cease to exist by 
reason of supervening events. The mere desire of 
the parties to a case, or either of them, to have ques¬ 
tions passed upon is not sufficient to confer juris¬ 
diction. A rule announced by a court in any case, 
while invaluable as a guide for the future, is enun¬ 
ciated solely for the purpose of giving solution to 
an actual controversy then before the court. 

This jurisdictional principle is settled by a long 
line of decisions. There is no contrariety of opin¬ 
ion relating to the principle itself. The difficulties 
that arise relate to the application of the principle 
in any particular case. In considering the appli¬ 
cation of the principle to a regulation suspended 
during the course of litigation, the courts have not 
permitted the probability that the regulation may 
be renewed to deprive the case of its moot char¬ 
acter. In the instant case, the moot character of 
the questions involved would seem to be definitely 
fixed by reason of both the improbability and the 
impracticability of reinstatement of the regulation 
drawn in question. 

The case seems very similar in principle to 
United States v. Hamburg-Am erikanische Packet - 
fahrt-Actien GeseTlschaft, 239 U. S. 366. Prior 
to the outbreak of the World War, the de¬ 
fendants had been prosecuted for violation of the 
Sherman Act because of their participation in a 
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combination with other steamship lines. An in¬ 
junction was sought to prevent their future par¬ 
ticipation in such a combination. The outbreak of 
war necessarily terminated participation in the 
combination for the period of the war. The Gov¬ 
ernment sought an adjudication, however, as a bar 
to the possible or probable resumption of the com¬ 
bination at some future date. The Court, hold¬ 
ing the case moot, stated (pp. 475-476): 

While this mere outline shows the ques¬ 
tions which are at issue and which would re¬ 
quire to be considered if we had the right 
to decide the controversy, it at once further 
demonstrates that we mav not, without dis- 
regarding our duty, pass upon them because 
of their absolute want of present actuality, 
that is, because of their now moot character 
as an inevitable legal consequence springing 
from the European war which is now fla¬ 
grant—a matter of which we take judicial 
notice. * * * The legal proposition is 

not in substance controverted, but it is urged 
in view of the character of the questions and 
the possibility or probability that on the 
cessation of war the parties will resume or 
recreate their asserted illegal combination, 
we should now decide the controversies in 
order that by operation of the rule to be es¬ 
tablished any attempt at renewal of or crea¬ 
tion of the combination in the future will 
be rendered impossible. But this merely 
upon a prophecy as to future conditions in¬ 
vokes the exercise of judicial power not to 
decide an existing controversy, but to estab- 
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lisli a rule for controlling predicted future 
conduct, contrary to the elementary prin¬ 
ciple which was thus stated in California v. 
San Pablo cl'* Tulare R. R., 149 U. S. 308, 
314: ‘‘The duty of this court, as of every 
judicial tribunal, is limited to determining 
rights of persons or of property, which are 
actually controverted in the particular case 
before it. When, in determining such 
rights, it becomes necessary to give an opin¬ 
ion upon a question of law, that opinion may 
have weight as a precedent for future deci¬ 
sions. But the court is not empowered to 
decide moot questions or abstract proposi¬ 
tions, or to declare, for the government of 
future cases, principles or rules of law which 
cannot affect the result as to the thing in 
issue in the case before it. No stipulation 
of parties or counsel, whether in the case 
before the court or in any other ease, can 
enlarge the power, or affect the duty, of the 
court in this regard.” 

It will be noted that participation in the combina¬ 
tion was terminated, as in the instant case, for 
reasons over which neither party had any control. 
This would seem to be the crucial point distinguish¬ 
ing the Hamburg case from United States v. Trans- 
Missouri Freight Association, 166 U. S. 290, and 
cases following it. 48 The freight association was 

4S Southern Pacific Terminal Company v. Interstate Com¬ 
merce Commission. *210 U. S. 498, involved a short-term 
order of the Interstate Commerce Commission which had 
expired before hearing on review. There was every indi¬ 
cation that the order would be followed by another order of 
identical import. The Court held that to hold the case moot 
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voluntarily dissolved before the case reached the 
Supreme Court for review. It was urged that the 
ease had, therefore, become moot. The Court held, 
however, that public interests were involved and 
that persons participating in the combination were 
attempting to defeat a judicial review by a succes¬ 
sion of combinations similar in character. The 
Court proceeded to an examination of the substan¬ 
tive questions involved. 

In this connection, reference is made also to Pan¬ 
ama Refining Company v. Ryan, 293 U. S. 388, 413. 
There the complaint was brought to enjoin en¬ 
forcement of certain regulations, including one 
which had been superseded prior to suit, though 
none of the parties knew of the fact. Upon discov¬ 
ery of this fact, the regulation was reinstated and 
the Government asserted that it would be enforced 
against the petitioners in the future. The Court 
said: 

When this suit was brought, and when it was 
heard, there was no cause of action for the 
injunction sought with respect to the provi¬ 
sion of section 4 of Article 3 of the Code; as 
to that, there was no basis for real contro¬ 
versy. * * * IS* the government under¬ 

takes to enforce the new provision, the 

would mean that the complainants may never have the op¬ 
portunity for a judicial review of their rights. However, in 
Danciger Oil a ml Refining Com pang v. Smith . 200 U. S. 
f>90. involving a short-term order which had been succeeded 
by a new order based upon different factors, it appears that 
the case was regarded as moot. 
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petitioners, as well as others, will have an 
opportunity to present their grievance, 
which can then be considered, as it should be, 
in the light of the facts as they will then 
appear. 

In passing upon the question of mootness in this 
case, it is submitted that the court has a right to 
assume that the appellants did not market any 
sugar during the period of the effectiveness of the 
order of the Secretary allotting the 1939 sugar 
quota for the Mainland Cane Sugar Area. 

CONCLUSION 

It is submitted that the appeals in this case should 
be dismissed upon the ground that the action of the 
President in suspending the provisions of the act 
under which the Secretary of Agriculture allotted 
the 1939 quota for the Mainland Cane Sugar Area 
has rendered all questions involved in this case 
moot. It is further submitted, should the court 
hold that the questions presented by the appeals are 
not moot, that the order of the Secretary resulted 
in a fair, efficient, and equitable distribution of 
such quota; that each of the appellants was prop¬ 
erly denied an allotment, and that the order of the 
Secretary should be affirmed. 

Respectfully submitted. 

John S. L. Yost, 

W. Carroll Hunter, 

Special Assistants to the Attorney General, 

Attorneys for the Appellee ► 
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The arguments designated as “A”, “B”, “C”, “D” 
and “E” in the Summary of appellee’s argument, and as 
Points I to VI inclusive, in the Argument proper, have 
been fully answered in appellants’ original brief herein. 
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The point designated as “F” in the Summary of 
appellee's argument, and as point No. VII in the Argument 
proper, is raised for the first time in appellee's brief, and 
was therefore not touched upon in our original brief. This 
reply brief will therefore be dedicated to showing the court 
that the questions involved in this case have not become 
moot as a result of the suspension by the President of the 
operation of Title II of the Sugar Act. 

When the Sugar Act of 1937 was enacted on Sep¬ 
tember 1, 1937, it provided that until sugar quotas were 
established pursuant to the Act for the calendar year 1937, 
quotas determined by the Secretary in the regulations 
issued December 12, 1936, should remain in full force and 
effect (Act of Sept . 1, 1937, c. 89S Title 77, Sect. 206, 50 
Stat. 907, 7 U. S. C. 1116). The Sugar Act also provided 
that “whenever the President finds and proclaims that a 
national economic or other emergency exists with respect 
to sugar or liquid sugar, he shall by proclamation suspend 
the operation of Title II or III above, which he determines, 
qn the basis of such findings, should be suspended, and 
thereafter the operation of any such title shall continue in 
suspense until the President finds and proclaims that the 
facts which occasioned such suspension no longer exist.” 
(Sept. 1, 1937 c. 898, Title V, Sec. 509, 50 Stat. 916, 7 
TJ. S. C. 1179). 

On September 11, 1939 the President, acting under 
the authority of Section 509 of the Act, did suspend the 
operation of Title II of the Act on account of the exces¬ 
sive and harmful speculation in sugar said to have resulted 
from the European War. (See Proclamation of the Presi¬ 
dent of the United States, issued September 11, 1939, 
printed in full in Appendix to this brief). 
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It is obvious that under the provisions of Section 
509 of the Act, the suspension proclaimed by the President 
will continue only so long as the President finds and con¬ 
siders that the facts which occasioned the suspension still 
exist—in other words, the suspension operates for an in¬ 
definite term which may be ended just as suddenly as it 
began. Appellee’s arguments that it is “unlikely” that the 
suspension will be lifted before the expiration of the year 
1939, and that it is “improbable” that the quotas will be 
reinstated during the year 1939, are based on the supposi¬ 
tion that the war in Europe will continue, and that the 
“excessive and harmful speculation in sugar” will like¬ 
wise continue, and appellee asks the court to take judicial 
notice of these “facts”. We respectfully submit that while 
the court may be asked to take judicial notice of actual 
facts, it is stretching a point to ask the court to take judi¬ 
cial notice of suppositions and conjectures. As to the dura¬ 
tion of the European conflict, any man’s guess is as good 
as another’s, and as to the excessive and harmful specula¬ 
tion in sugar which the President gave as his reason for 
suspending the operation of Title II of the Act, we submit 
that the Court can and will take judicial notice that this 
harmful and excessive speculation in sugar has already 
been discontinued. 

It is therefore obvious that since the reason for the 
suspension of Title II has ceased to exist, the suspension 
may be lifted by the President at any time or at any hour 
that he sees fit. 

The temporary suspension of the operation of Title 
II of the Act effected by the President’s proclamation gives 
no relief to the appellants, because they are unable to 
finance the operation of their mills with nothing between 
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them and an order prohibiting them from marketing their 
sugar, excepting a temporary suspension which may be 
lifted at any moment. 

Appellee’s argument that the question involved 
herein has become moot, because it is “hardly probable” or 
“practicable” that the regulations in question will be re¬ 
instated during the present year, is likewise fallacious. 

The regulation which deprived appellants of a quota 
was issued by the Secretary of Agriculture on April 28, 
1939. Appellants filed their notice of appeal in this Court 
on May 15, 1939, and since that date appellants have dili¬ 
gently prosecuted their appeal. However, owing to the 
summer vacation and other circumstances over which ap¬ 
pellants had no control, the case could not be reached by 
this court until nearly the end of the year 1939. If this 
court should hold that the inability of an appellant to get 
his appeal from a decision of the Secretary of Agriculture 
before this Court, in time to secure effective relief prior to 
the expiration of the year for which the order was issued, 
this would amount to depriving appellants of the appeal 
from the decision of the Secretary of Agriculture granted 
by Section 205 of the Act (Sept. 1 , 1937, c. 898, Title II, 
Sec. 205, 50 Stat. 906; 7 U. S. C. 1115) (b). 

Obviously, this was not the intention of the Con¬ 
gress—since they granted an appeal to this Court from 
the decision of the Secretary of Agriculture, they clearly 
intended that persons aggrieved by decisions rendered 
under the Act should have the right of appeal. We are 
therefore confident that this court will not cut off appel¬ 
lants’ right of appeal by holding that this is a moot ques¬ 
tion, on account of the fact that it was a physical impos- 
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sibility for appellants to get the case before this court 
until the very end of the year for which the allotments 
were made. 

The case of United. States v. Hamburg-Amerika - 
nische Packetfahrt Actien Gesellschaft, 239 U. S. 366, 
which is relied on by appellee, is not analogous to the in¬ 
stant case, because the cited case involved a contract be¬ 
tween steamship companies of this country and of Great 
Britain, Germany, Belgium, and Russia to control ocean 
transportation to and from foreign countries; the contract 
provided that the withdrawal of one of the steamship lines 
from the contract would automatically release all the 
others. The outbreak of the European war in 1914 auto¬ 
matically terminated the contract, and since the with¬ 
drawal of one party to the contract terminated it as to all 
parties, the court took judicial notice of the fact that the 
contract had been terminated by the war. 

In the instant case, the allotments of which appel¬ 
lants complain were not in any way affected by the out¬ 
break of the war—the provisions of the Act were sus¬ 
pended by the President, and the suspension will continue 
only until such time as the President decides to lift the 
suspension. In other words, the President does not have 
to wait until the end of the war; he may decide tomorrow 
that the excessive and harmful speculation in sugar which 
was the reason for the proclamation, has ceased, and that 
the suspension should therefore be lifted—in which event, 
the status quo prior to the proclamation of September 11, 
1939, will be restored. 

In the case relied on by appellee, the lower court had 
decided in favor of the assailed combination, because it 
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was found not to be within the prohibition of the Anti- 
Trust Act, and while the Supreme Court took cognizance 
of the fact that the combination which was being attacked 
had been dissolved and terminated as a direct result of the 
European war, the Court nevertheless refused to permit 
the judgment of the lower court to stand. The Supreme 
Court therefore reversed the judgment of the lower court, 
and remanded the case with directions to dismiss the ap¬ 
peal, without prejudice to the right of the government in 
the future to assail any actual contract or combination 
deemed to offend against the Anti-Trust Act. 

It is therefore submitted that the cited case has no 
analogy to the instant case, because the withdrawal of 
European steamship lines from the contract in the cited 
case automatically terminated the contract, whereas in the 
instant case the proclamation of the President temporarily 
suspended the operation of Title II of the Sugar Act, and 
Section 509 of the Act provides, that such a proclamation 
shall merely suspend the operation of that particular part 
of the Act, until such time as the President finds and pro¬ 
claims, that the facts which occasioned such suspension no 
longer exist. 

The contract involved in the cited case did not again 
automatically come into existence upon the termination of 
the European war which voided the contract, whereas in 
the instant case the lifting of the suspension will auto¬ 
matically restore the allotments. 

The case of Panama Refining Company v. Ryan , 
293 U. S. 388, 55 Sup. Ct. 2J+1, which is also relied upon 
by appellee, is largely without application in the instant 
case, but insofar as it has any application, it is in favor 
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of appellants’ position, because it holds that the question 
of whether or not there was any basis for a real contro¬ 
versy was governed by the status at the time the suit was 
brought and at the time the suit was heard. If this same 
rule is applied in the instant case, this court must hold that 
the question is not moot, because at the time the order was 
rendered, the proclamation of the President, suspending 
Title II of the Act, had not been issued. 

The case which is most nearly analagous to the in¬ 
stant case is Southern Pacific Terminal Co. v. Interstate 
Commerce Commission, 219 U. S. If98, wherein the Su¬ 
preme Court held that a case is not moot where interests 
are asserted under conditions that may be immediately 
repeated, merely because the particular order involved 
has expired. The Supreme Court took notice of the fact 
that the orders of the Interstate Commerce Commission are 
usually continuing and capable of repetition, and that their 
consideration, and the determination of the right of the 
Government and the carriers to redress, should not be de¬ 
feated on account of the shortness of their term. 

“The case at bar comes within the rule an¬ 
nounced in United States v. Trans-Missouri Freight 
Ass’n., 166 U. S. 290, 308, and Boise City Irr. & 
Land Co. v. Clark (C. C. App. 9th Cir.), 131 Fed. 
Rep. 415. 

“In the case at bar the order of the Commis¬ 
sion may to some extent (the exact extent it is un¬ 
necessary to define) be the basis of further proceed¬ 
ings. But there is a broader consideration. The 
questions involved in the orders of the Interstate 
Commerce Commission are usually continuing (as 
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are manifestly those in the case at bar) and their 
consideration ought not to be, as they might be, de¬ 
feated, by short term orders, capable of repetition, 
yet evading review, and at one time the Government 
and at another time the carriers have their rights 
determined by the Commission without a chance of 
redress. 

****** 

“In Boise City Irr. & Land Co. v. Clark, 
supra, the period for which a municipal ordinance 
fixed a water rate expired pending the litigation as 
to its legality, and it was contended that the case 
had become moot. The court replied: * But the 
courts have entertained and decided such cases here¬ 
tofore, partly because the rate, once fixed, con¬ 
tinues in force until changed as provided by law, 
and partly because of the necessity or propriety of 
deciding some question of law presented which 
might serve to guide the municipal body when 
again called upon to act in the matter/ ” 

The order of the Secretary of Agriculture from 
which the appellants have appealed, has not yet expired, 
and even if it should expire before the final decision of 
this case, it is obvious from the order itself that the appel¬ 
lants will again be denied an allotment of the 1940 sugar 
quota, on the ground that the appellants did not mill any 
sugar in 1939. There is no reason to suppose that it will 
be possible to get an appeal from the 1940 order of the Sec¬ 
retary of Agriculture before this court prior to December, 
1940, and it is therefore obvious that the orders of the Sec¬ 
retary of Agriculture may “evade review” indefinitely, 
and that appellants’ rights will always be determined by 
the Secretary “without a chance of redress.” 

In the case of National Labor Relations Board v. 

{ 

Pennsylvania Greyhound Lines, 58 Sup. Ct. 571, our Su- 


preme Court held that an appeal in a proceeding to enforce 
an order of the National Labor Relations Board does not 
become moot because the order has been obeyed, or because 
changing circumstances indicate that the need for it is less 
than when made. 

Again, in the case of Oklahoma, City v. Sanders , 9U 
Fed. (2d) 328 , the U. S. Circuit Court of Appeal, 10th Cir¬ 
cuit, decided on January 8, 1938, that an appeal from a 
judgment enjoining the enforcement, against a contractor 
with the Federal Government, of municipal ordinances per¬ 
taining to the procurement of licenses, the giving of bonds, 
and the submitting to inspection, is not rendered moot by 
the completion of the work. 

“Plaintiff cannot secure an improvidently 
issued writ of injunction restraining the city from 
its right of prosecution, and then upon completion 
of the work be heard to say that all questions are 
moot. Southern Pacific Terminal Co. v. Interstate 
Commerce Commission, 219 U. S. 498, 31 S. Ct. 279, 

55 L. ed. 310; Berdie v. Kurtz, 9 Cir., 75 F. (2d) 
898; and McCluer v. Super Maid Cook-Ware Cor¬ 
poration, 10 Cir., 62 F. (2d) 426.” 

In the instant case, the Secretary of Agriculture 
prevented appellants from operating their mills by refus¬ 
ing to give them a marketing allotment, and he cannot now 
be heard to say that the question has become moot, because 
it required almost the balance of the year for appellants 
to secure a hearing in this court. 

In the case of Nashville , Chattanooga & St. Louis 
Railway v. Roy C. Wallace, 288 U. S. 219; 53 Sup. Ct. 815, 
our Supreme Court held that it had the power to review 
the decree of the state court, whenever it is called upon to 


1 


10 


determine legal rights, which are the subject of contro¬ 
versy between the parties,—even though no relief is asked 
for, beyond the adjudication of the rights of the litigants. 

“While the ordinary course of judicial pro¬ 
cedure results in a judgment requiring an award of 
process or execution to carry it into effect, such re¬ 
lief is not an indispensable adjunct to the exercise 
of the judicial function. Fidelity Nat. Bank & T. 

Co. v. Swope, supra (274 U. S. 132, 71 L. ed. 964, 

47 S. Ct. 511). This Court has often exerted its 
judicial power to adjudicate boundaries between 
states, although it gave no injunction or other relief 
beyond the determination of the legal rights which 
were the subject of controversy between the par¬ 
ties, Louisiana v. Mississippi, 202 U. S. 1, 50 L. ed. 
913, 26 S. Ct. 408, 571; Arkansas v. Tennessee, 246 
U. S. 158, 62 L. ed. 638, 38 S. Ct. 301, L. R. A. 
1918D, 258; Georgia v. South Carolina, 257 U. S. 
516, 66 L. ed. 347, 42 S. Ct. 173; Oklahoma v. Texas, 

272 U. S. 21, 71 L. ed. 145, 47 S. Ct. 9; Michigan v. 
Wisconsin, 272 U. S. 398, 71 L. ed. 315, 47 S. Ct. 
114, and to review judgments of the Court of Claims, 
although no process issues against the Government. 
United States v. Jones, 119 U. S. 477, 30 L. ed. 440, 

7 S. Ct. 283, compare District of Columbia v. Eslin, 

183 U. S. 62, 46 L. ed. 85, 22 S. Ct. 17; Ex parte 
Pocono Pines Hotels Co., 285 U. S. 526, 76 L. ed. 
923, 52 S. Ct. 392, reported below in 73 Ct. Cl. 447. 

As we said in Fidelity Nat. Bank v. Swope, supra 
(274 U. S. 132, 71 L. ed. 964, 47 S. Ct. 511); ‘Nat¬ 
uralization proceedings, Tutun v. United States, 

270 U. S. 568, 70 L. ed. 738, 46 S. Ct. 425; suits to 
determine a matrimonial or other status; suits for 
, instruction to a trustee or for the construction of 
j a will; Traphagen v. Levy, 45 N. J. Eq. 448,18 Atl. 
222, bills of interpleader so far as the stakeholder 
is concerned, Wakeman v. Kingsland, 46 N. J. Eq. 

, 113, 18 Atl. 680, bills to quiet title where the plain¬ 

tiff rests his claim on adverse possession, Sharon v. 
Tucker, 144 U. S. 533, 36 L. ed. 532, 12 S. Ct. 720, 
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are familiar examples of judicial proceedings which 
result in an adjudication of the rights of litigants, 
although execution is not necessary to carry the 
judgment into effect, in the sense that no damages 
are required to be paid or acts to be performed by 
the parties’. See also Old Colony Trust Co. v. Com¬ 
missioner of Internal Revenue, supra (279 U. S. 
725, 73 L. ed. 926, 49 S. Ct. 499); La. Abra Silver 
Min. Co. v. United States, 175 U. S. 423, 44 L. ed. 
223, 20 S. Ct. 168.” 

CONCLUSION. 

It is therefore respectfully submitted that the deci¬ 
sion and order of the Secretary of Agriculture, allotting 
the 1939 sugar quota for the mainland cane sugar area, is 
in error, and the Secretary of Agriculture should be or¬ 
dered to amend this decision and order, for the reasons set 
forth in appellants’ original brief herein, and because the 
proclamation of the President, temporarily suspending the 
operation of Title II of the Sugar Act, does not render the 
questions involved in this case moot. 

Respectfully submitted, 

LEONARD B. LEVY, 

Attorney for Appellants. 

WM. C. DUFOUR, 

JOHN ST. PAUL, JR., 

ANNA JUDGE VETERS, 

Of Counsel. 
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APPENDIX. 

SUSPENSION OF OPERATION OF TITLE II 
OF THE SUGAR ACT OF 1937 

By the President of the United States of America 

A PROCLAMATION 

WHEREAS section 509 of the Sugar Act of 1937 
provides, in part: 

“Whenever the President finds and pro¬ 
claims that a national economic or other emergency 
exists with respect to sugar or liquid sugar, he shall 
by proclamation suspend the operation of Title II 
or III above, which he determines, on the basis of 
such findings, should be suspended, and, there¬ 
after, the operation of any such title shall continue 
in suspense until the President finds and proclaims 
that the facts which occasioned such suspension no 
longer exist. * * 

WHEREAS the outbreak of war among major 
European countries has resulted in excessive and harmful 
speculation in sugar and rapidly rising prices to con¬ 
sumers, which conditions are accentuated by the market¬ 
ing limitations imposed under title II of the Act; and 

WHEREAS such increased prices of sugar will not 
accrue to the benefit of the majority of producers by rea¬ 
son of the sale of much of their current crop before the 
outbreak of the war; 

NOW, THEREFORE, I, FRANKLIN D. ROOSE¬ 
VELT, President of the United States of America, acting 
under and by virtue of the authority vested in me by the 
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foregoing provision of the Sugar Act of 1937, do hereby 
find and proclaim that a national economic emergency 
exists with respect to sugar, and do by this proclamation 
suspend the operation of title II of that Act. 

DONE at the City of Washington this 11th day of 
September in the year of our Lord nineteen hundred 
and thirty-nine, and of the Independence of the 
United States of America the one hundred and 
sixty-fourth. 

FRANKLIN D. ROOSEVELT 

» By the President: 

• 1 CORDELL HULL 

Secretary of State. 
















